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PREFACE. 



The numerous instances in which composition 
with creditors is resorted to, in a commercial 
commimity like that of England, suggested to 
me the idea, that a Treatise, embodying the law 
as applicable to the subject, might not be without 
its use. It is with this view that the following 
pages have been compiled, and if they succeed 
in realising it, I shall be amply satisfied. 

The only professed work on this subject, of 
which I am aware, is one entitled, '^ A Summary 
** of the Law of Composition with Creditors," by 
Mr. Basil Montagu, published in 1823. The 
long interval which has elapsed since that time, 
and the number of new cases which have been 
decided in relation to the subject, would be 
sufficient to justify the appearance of a more 
modem work, independently of the feet, that 
the plan which I have pursued is very different 
from that adopted by Mr. Montagu. 



VI PREFACE. 

In conclusion, I beg to express my acknow- 
ledgments for the kindness of several pro- 
fessional friends who have favoured me with 
their assistance, and to venture to express a 
hope that this Treatise, with all its imperfec- 
tions^ will prove useful to the profession, and 
the trading part of the community, for whose 
service it is principally designed. 

WILLIAM FORSYTH. 



Q, Mitre Court, Temple, 
February 2, 1841. 
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ADDENDA ET CORRIGENDA. 



« 



Page 10, n. (a)ffor '< poposition,** read << proposition.*' 

11, n. (a)fifr "hairass,'' recui *« harass." 

27, n. (a), add the following case, ** SMpttm v. Catmm;* 5 B. & C. 378. 

34, add the following : — 
Where a composition takes place, the new or substituted agreement 
must be one which is legal and valid, and such, that the creditors may on 
their part be able to enforce it agamst their debtor ; otherwise the whole 
ground, on which the release of the former contract depends, is destroyed. 
Thus, where A., a clergyman, entered into an agreement for a composition 
with his creditors, whereby they agreed not to sue, arrest, or molest him, 
** in consideration that the foture income of A. might be received by B., or 
some other person duly i^pointed by A., and applied in liquidation of 
A**8 debts, after providing a competent stipend for a curate to serve the 
church ;" and the sole income of A. arose from the profits of a benefice with 
cure of souls, and he never himself signed the agreement ; it was held, that 
this agreement was no defence to an action brought by one of the creditors 
for his original debt. The Court decided this on two grounds : — first, that 
the agreement was void by the Statute 13 Eliz. c. 20, by which ** all 
chargings of any benefices with cure hereafter of any pension, or wiUi 
any profit out of the same to be yielded or taken, hereafter to be made, 
** shall be utterly void.*' And secondly, that the agreement was never 
signed by A., it being a contract ** for an interest in or concerning lands, 
** tenements, or hereditaments,** and that no action would lie upon it. And 
it was said per Curiam, ** The principle on which such an agreement is 
'* held to operate as an answer to an action by a creditor who has come 
** into it, is, that there has been a substitution of a new agreement, by mu- 
'* tual consent, and on good consideration, in the stead or place of the old 
*' contract. This is the point established by the case of Goody. Cheetman^ (a) 
" to which we entirely accede. " (6) 



(a) 2 B. & Ad. 328 ; see it^fra, page 31. 
(6) Alehin v. Hopkins, 1 Bing. N. C. 99. 



(i 
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Page 90, Add the following ette : 

bi an actioii 1irc w g <it by two persons (pwtaen) for a joint debt, the 
plea stated that A., one of the partners, had, by a deed of coa ap o sHi op, 
nUeated defendant from his debt. The replication set out the deed on oyer 
which contained no release in terms, bat a corenant by A. not to soe for 
any debt due from defendant to him. It was urged on behalf of the 
defendant that this covenant amounted to a release of the joint debt, wfaidi 
was the sobject matter referred to in the instrament ; bat the Court of 
Queen's Bench held otherwise, and gave judgment for the plaintift ; say- 
ing, ^ If one of two plaintift covenant not to sue for a joint debt, he may 
"be liable for a breach of that covenant if both afterwards sue. But, if 
"he is then sued by the debtor for breach of covenant he alone must answer 
"for it ; the two will have recovered, according to defendants* obligation to 
"them, but that one only will be compellable to refund, who has entered 
"into a counter obligation with their debtor not to sue him. The siAjeot 
"matter of two actions may be called the same, being the same in amount m 
"one sense, but the parties are different ; the partnership losing nothing by 
" tiie separate contract of one of the partners, who however has made hiaielf 
** personally liable by not performing it." (c) 

Pkge 1 14, add the following : — 

The doctrine that a subsequent promise to pay a debt which has been 
extinguished by a release, is a nudum pactum^ and therefore cannot be 
enforced, has been very recently extended to the case of a promise to pay 
the residue of a debt which had been released by a composition deed, where 
the consideration for the promise was the surrender on the part of the 
plaintifi (creditors of the defendant) of a lease which they held as a secu- 
rity for their debt. 

The case was as follows : {d) The plaintiflb, who were the creditors of 
the defendant, had received from the latter the deposit of a lease as a secu- 
rity for their debt. Afterwards by a deed of assignment executed by the plain- 
tiff, as well as the other creditors, all the property of the defendant was 
conveyed to trustees for the benefit of his creditors ; *' in consideration 



(c) Wabndey et al v. Cooper, 3 Perr. & Dav. 149. 
(rf) Cowper V. Green, decided in the Court of Exchequer, Hilary Term, 
1841. (not yet reported. ) 
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"whereof," to use the language of the dedaration, " the plaintiffii, parties 
" to the said indenture, did release and discharge the defendant of and from 
" his said debt.** The plaintiflb retained the lease, but afterwards delivered 
it up to the defendant, upon his undertaking to pay them any deficiency 
which might remain after they had received a rateable proportion of their 
debt under the deed of composition. It was upon this promise that the 
action was brought, in (nrder to recover a deficiency to the amount of 
160L 8«. Id, The defendant, among other pleas, pleaded the above facts, 
and set out the release, which was in the general form, releasing and dis- 
charging the defendant from " all manner of debt and debts, sum and sums 
*< of money, &c.** This plea was demurred to, principally upon the ground, 
that it attempted to show, argumentatively, (•} that the deed of composition 
operated as a release of the interest that the plaintiffs had acquired by the 
deposit of the lease. This turned upon the question whether the debt, for 
which the lease had been deposited as a security, was or was not released 
by the deed ; and the Court held that it was, and that, therefore, the plain^ 
tiflfo had no longer any lien upon the lease, so that any promise to pay 
money, in consideration of their surrendering it, was a nudum pactum, and 
could not be enforced. (/) 



(e) As to this point of the argumentativeness of the plea, see Pasteitger 
Y. Brooks, I Bing. N. C. 587, and Bennum v. Davison, 3 M. & W. 183. 

(/) It may be worth while to observe, that in this case, the consideration, 
as stated in the declaration, was, "that the plaintifis, at the request of the 
"defendant, would relinquish and give up all the estate and interest which 
"they had in the lease," so that no question could arise as to how far the 
mere surrender of the lease, as so much parchment of a certain value, was 
a consideration sufficient to support the promise of defendant. The point, 
therefore, which was discussed at much length in tiie late case of Baiph v. 
;Brook99 10 Ad. & EH. 309, was not raised. 
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CHAPTER I. 

ON COMPOSITION WITH CREDITORS GENERALLY. 

When a man's affairs become embarrassed, so that he Nature of 
is unable to meet the demands of his creditors, in order i^enenoix. 
to ayoid the manifold inconveniences of bankruptcy, if 
he be a trader within the operation of the bankrupt 
laws, it is a common practice for him to enter into cer- 
tain terms with his creditors, whereby they agree either 
to take a certain dividend upon the amount of their re- 
spective debts in satisfaction of the whole, or to give 
their debtor indulgence in point of time for the pay- 
ment of their demands, consenting to receive the same 
by instalments, or otherwise, according to the nature of 
the agreement. 

These transactions are called a compounding with 
creditors ; and when, as is usually the case, the terms 
of the agreement are embodied m a deed, it is called a 
composition deed. 

B 



ON COMPOSITION 



Deed of in- 
spectorship. 



Letter of 
license. 
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The arrangement entered into is generally one cjf 
two kinds ; either an assignment is made by the debtor 
to one or more of his creditors, as trustees for the rest, 
of all his property and effects, and they convert these 
into money, and pay the different creditors according to 
their respective proportions, thereby divesting the in- 
solvent of any controul over his property, and assuming 
it into their own hands ; or what is called a Deed op 
Inspectorship is prepared, in which an assignment of 
the debtor's property is frequently made for the better 
security of the creditors, and under which it is arranged, 
that the debtor shall be allowed to manage the property 
for a specified time, imder the inspection of certain in- 
dividuals appointed by the body of creditors for the 
purpose, whose duty it is to see that the property is 
disposed of in the manner most conducive to the in- 
terests of the creditors. In these cases a release is 
usually given to the insolvent, which is either absolute 
and takes effect at once, or conditional upon the fulfil- 
ment by him of certain terms ; or, again, the creditors 
covenant for a temporary suspension of their rights, and 
bind themselves not to sue or molest their debtor for a 
certain specified time. An arrangement of this last 
kind is called a Letter of License. 

A composition with creditors has been designated as 
a kind of private bankruptcy, with all the mischiefs and 
none of the advantages of a commission, (a) This, how- 
ever is not a fair description of the nature of the transac- 
tion, which, in a commercial country like this, is often 



(a) See the observations arguendo in ex parte Fere, 1 Rose, 
283. 



WITH CBSDIT0R8 GENERALLY. 3 

the most prudent and honourable course which can be 
adopted. And the constant anxiety evinced by the 
English Courts of law and equity to uphold and give 
effect to such arrangements, shews that they are not 
regarded by them in an unfavourable light, (a) But in- 
asmuch as they supersede, as it were, the arm of the law, 
and profess to effectuate that for which the legislature 
has by its statutes on bankruptcy provided, namely, a 
£air and equable distribution of the effects of the in- 
solvent amongst his different creditors, the utmost good 
&ith is required ; and as will be seen in the following 
pages, any attempt at underhand dealing on the part of 
either debtor or creditor, will, if detected, not only de- 
feat its own object, but greatly prejudice the position 
of either party. Thus one learned judge (b) has said, 
*' These agreements for composition with creditors, re- 
quire the strictest good faith ;" and on another oc- 
casion, (c) " Such transactions are necessarily uberrimm 
fidei, and no agreement can stand which has been held 
from the whole body of creditors, and which it would 
have been material for them to know." 
The jealousy with which the English law looks upon Considera. 

, , ^ , . tion neces. 

any arrangement, whereby a party consents to forego his sary to sup- 
strict legal rights, has occasioned no little difficulty in sUion. 
the case of composition with creditors, where a sacrifice 
is made by each individual for the mutual benefit of the 

(a) See observations of Lord Jbinger, C. B., in Beat/ v. 
Richardtont 2 C. , 31. & R. 430. And the legislative provision of 
6 Greo. 4, c. 16, s. 4, (as to which, see infra. Chap. XI. ) indicates 
the same feeling. See also PoOen v. Huband, 1 P. Williams, 750. 

(b) But, C. J., in Kniffht v. Bunt, 5 Bingh. 432. 

(c) Britten v. Hughes, 5 Bingh. 460. 

B 2 
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whole. Very often, indeed, this sacrifice is rather nominal 
than real, as it is in the power of any insolvent debtor to 
disappoint a particular creditor by shewing preference 
to the rest, and paying away all his available property 
in liquidation of their demands. But the law takes no 
account of this, and unless the arrangement entered into 
is embodied in and supported by a writing under seal, 
ther emust appear what, in contemplation of law, is con- 
sidered a sufficient consideration, in order to render 
binding upon a creditor such a compromise of his 
rights. And it has been most properly decided, and is 
now the established law, that the mutual agreement for 
forbearance entered into by each individual creditor, is 
such a consideration for the imdertaking of every other 
as to render this arrangement obligatory upon all. 
Practical ^° ^^^ ^^^ ^^ ^ composition deed, where the number of 
creditors is small and their names easily ascertained, and 
they are willing to act in an amicable spirit towards the 
insolvent, not much practical difficulty occurs, but it fre- 
quently happens that one or more of them stand upon 
their rights and refuse to come in unless they can ob- 
tain more advantageous terms than the rest ; or they, 
perhaps, repudiate the arrangement altogether, and in- 
sist on being .paid in full. It is in such circumstances 
that considerable difficulty is experienced in framing 
deeds of composition. Those who are employed to pre- 
pare them, ought to have their eye always upon such an 
event, and so draw the instrument as to produce as little 
inconvenience as possible. It would be unfair towards 
the debtor that he should! be exposed to the demands of 
a remorseless creditor after suffering himself to be de- 
nuded of that property wherewith he might have been 



difficulties. 



WITH CRBDIT0R8 OBNBRALLY. 5 

able to satisfy that particular claim, and be compelled to 
sairender his personal liberty in execution in conse- 
quence id such demand. It, therefore, should be a 
principal object to provide against such an occurrence. 

This is done by inserting a proviso whereby the deed 
is declared to be void, in case all the creditors or the prin- 
eqMd poFtioQ of them do not within a certain limited 
time execute the instrument. This avoidance of the deed 
may be either absolute in case of the non-acquiescence 
of any creditor, or it may take place at the option of the 
debtor or any one of the creditors who have executed it. 

Another important consideration to be taken into ac- cknnpo&ition 
count in every proposal for a composition with creditors tion \dth 
is, that an assignment by deed of all a trader's property ^^•"^^"'P^y- 
and ejQTects, or of all with a mere colourable exception, 
though for the benefit of all his creditors, constitutes of 
itself an act of bankruptcy, and may at any period within 
six months from the date of the execution, be relied on 
as such by any creditor who was not a party or privy to 
it, and even after that period has elapsed, unless certain 
formalities required by stat. 6 Geo. 4, c. 16, s. 4, are 
complied with, (a) But a simple deed of inspectorship, 
accompanied (as is usually the case) with a letter of 
license, exposes the transaction to no such risk, and if, 
therefore, it is apprehended that any creditor will at- 
tempt to throw the affairs of the insolvent into bank- 
ruptcy contrary to the wishes of the rest, it will be ad- 
visable to prepare a deed of the latter kind, and make 
no assignment of the effects of the insolvent. 

Besides this, the provisions of the 32nd section of 

(a) See post, Chap. XI. 
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Insolvent stat. 7 Geo. 4, c. 57, (tbe Insolvent Debtors' Act) which 

Debtors* 

Act, 7 Geo. have been repeated totidem verbis in the 59th section of 

4 C 57 S 39 

* ' • * ' Stat. 1 and 2 Vict. c. 110, (the Act for abolishing Arrests 
on Mesne Process) throw a still greater uncertainty and 
difficulty over amicable arrangements with creditors ; for 
by these sections, every voluntary conveyance of pro- 
perty by an insolvent to or for the use of any creditor or 
creditors, is declared to be fraudulent and void as 
against the provisional or other assignee or assignees 
appointed under either of the above mentioned Acts, if 
such conveyance is made within three months before 
the commencement of the imprisonment of the insol- 
vent, (supposing him to be arrested,) (a) or if made at 
any time with the view or intention on his part of pe- 
titioning the Court for his discharge from custody. (6) 
So that if there is reason to apprehend that either of 
these alternatives may occur, it would be prudent on 
the part of those persons, whom the creditors wish to 
take upon themselves the office of assignees, to secure 
some kind of indemnity to themselves, before they un- 
dertake the burthen of the trust, and begin to expend 
money which otherwise they may have no means what- 
ever of recovering ; for as against the assignees appointed 
by the Insolvent Debtors* Court, they would be with- 
out defence or remedy if the assignment made to them 
were found by a jury to be fraudulent within the mean- 
ing of the above mentioned sections, (c) 



(a) See post. Chap. XII. 
(6) Becke v. Smith, 2 M. & W. 191. 
(c) It might tend to render creditors more willing to consent 
to an amicable arrangement with their debtors in the way of 
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These points must be carefully considered in all cases 
of composition where an assignment of a debtor's pro- 
perty and ejBTects takes place ; and it is in consequence 
cf the many instances in which such arrangements have 
been vexatiously upset by the statute law, that they 
have in not a few parts of the country fallen altogether 
into disrepute, and creditors have preferred making their 
debtor, where it was possible, a bankrupt at once, or 
receiving a proportionate share of their demands through 
the medium of the Court for the Relief of Insolvent 
Debtors, to becoming parties to a transaction which 
after much trouble and delay, might be rendered wholly 
nugatory and void. 

And beyond all others, those persons who consent to 
take upon themselves the office and duties of assignees 
under these instruments, ought fully to understand the 
hazard to which they are exposed in case the debtor is 
declared bankrupt or applies for relief under the Insol- 
vent Debtors' Act ; for if either of these events follow, 
it may turn out that they have incurred expenses, for 
which they have no means of reimbursing themselves* 



oomposition, if the following fact, as stated in their Report by the 
Commissioners appointed in 1839 by the Crown, for inquiring 
into Bankruptcy and Insolvency, were more generally known. 
" That imprisonment does not, in fact, reach or discover pro- 
'* perty in the great majority of cases which come before the 
'* Insolvent Debtors* Court, is manifest from the returns which 
'* we have already stated to your Majesty, by which it appears 
** that, in ninety-five cases out of every hundred, no dividend is 
** paid to the creditors ; and that in about eighty-six cases out 
" of every hundred, not only is no dividend paid, but the pri* 
** wmers are ad^dged odtitled to immedia^ relief.** 
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or by dealing with the property of the insolvent, ex- 
posed themselves to actions at law to which they have 
no legal defence. And besides all this, even supposing 
that they escape such difficulties and embarrassmentik 
if they accept any leasehold property of the insolvent, 
they may be tied to the payment of rent and performance 
of covenants, which may turn out to be a damnosa Juere-. 
ditas, and involve them in heavy pecuniary loss, (a) 

It is hardly necessary to mention, that if a debtor 
convey his estate and effects to trustees for the payment 
of his debts, and the equable distribution of the trust- 
money amongst the creditors, in proportion to their 
debts, it is not obligatory on the creditors to come in 
and accede to it, nor is any creditor, who does not 
choose to come in, prevented from adopting any legal 
course which he may think fit for enforcing payment of 
his demand. But if the assignment be made for the 
benefit of all the creditors who are willing to avail 
themselves of it, and a particular creditor standing out 
recovers judgment and sues out execution against the 
debtor, he will find no goods to levy on ; for it has been 
decided that such an assignment, even if made with intent 
to defeat and delay the judgment creditor, is not fraudu- 
lent under stat. 13 Eliz. c. 5 ; (b) and therefore, the only 



(a) Seeposf, Chap. VII. 

<&) Pickstock V. Letter, 3 M. & S. 371, and see post, Chap. 
VII. And in Davies v. Aeoeks, 2 C, M. & R. 461, Lord 
Abinger, C. B. and BoUand, B. expressed a decided opinion, 
that a deed bond fde executed by an insolvent for the b^iefit of 
aU his creditors is not void under the 32nd section of 7 Geo. 4, 
c 57, upon the grounds that it cannot be said that it is exe- 
cuted with a view of preferring any one creditor over the rest. 
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satisfactioii which the latter can obtain, is by a ca. sa. 
diiected against the personal liberty of the debtor. 
It willy perhaps, not be thought irrelevant to the sub- Report of 

*^ "^ ^ thecom- 

jeet of the present work, to notice very briefly the chief missioners 
recommendations proposed m their report by the Com- into baok. 
massioners appointed in 1839 by the Crown, for inquiring insolvency, 
into Bankruptcy and Insolvency. These are, first, that 
the distinction which now exists regarding the persons 
deemed to be subject to the operation of these respective 
branches of law, should be done away, and the rules of 
the discharge from future liability, both in person and 
alter acquired property, be extended to meet all cases of 
insolvency coming under the operation of the law. 

That inducements should be held out to debtors to 
make a cession of their property, at such period of their 
difficulties as will best insure equal justice to all their 
creditors. « 

That a creditor having delivered the particulars of 
his debt to the debtor, and ha\dng demanded payment, 
should, upon filing an affidavit of these circumstances, 
and that his debt is justly due and remains unpaid, be 
entitled to a summons for the purpose of compelling the 
appearance of such debtor, and of ascertaining from him 



and that it effectuates the object of the Insolvent Debtors* Act ; 
viz. an equable distribution of the property of |the debtor. 
But Alderson, B. refused to give an opinion upon the point, 
saying, *< If it had been necessary to do so, I should have 
^ required some time for consideration. It is possible that a 
" difference may arise from the circumstance, that the trustee is 
" selected by the party, whereas the assignee is appointed by 
** the Court, and is under its guidance and control ; at the same 
" time, the inclination of my mind is that the deed is good." 

B 3 
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upon his oath, whether he believes he has a good 
answer to the demand, or to any, and what part thereof. 
That if, where the debt or any part of it is clear and 
indisputable, the debtor does not pay the admitted sum 
into Court, or to the creditor, or give security to pay 
within a reasonable time, such default shall be taken as 
a proof of insolvency, and such debtor shall imme- 
diately become amenable to the law for the equitable 
distribution of his property, if his creditors desire such 
a course to be adopted. But that if the debtor believes 
that he has a good answer to the demand, and will 
sWear to such belief, the present law should take its 
course, and neither the person nor property of the 
debtor be interfered with until the creditor shall have 
established the debt and obtained judgment, (a) 



(a) I am aware that this is not the place for discussing the 
expediency of adopting the recommendations of the commis- 
sioners ; but a word or two on the nature of this poposition may 
not be unseasonable. The commissioners themselves in their 
report anticipate, but, as I think, do not sufficiently answer the 
objection, that such a proceeding as that recommended by them 
in the text will be looked upon as " tyrannical and inquisi- 
torial." It must be taken in connection with their subsequent 
proposal that " non-payment by a debtor within a certain time 
of any sum demanded as above, and admitted to be due, should 
he an act of bankruptcy." Now consider the hardship of this. 
How constantly it happens that a man from a temporary pres- 
sure is in want of money, although there is no doubt of his 
general solvency. He owes a sum, no matter what amount, to 
a particular creditor, which at the moment he is unable to pay. 
He will not perjure himself and deny the debt, — and through 
some mischance — ^the absence of friends, or other unforeseen 
circumstances— he is unable to give security for the amount. 
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That the specific description of persons liable to the 
bankrupt law should be extended, and that the law 
should be made to apply directly to all persons enfj^ed 
in trade, or business requiring capital and credit. 



He is then, according to this recommendation, to be proclaimed 
an insolvent, and is ** immediately to become amenable to the 
law for the equitable distribution of his property/' and if he 
does not pay the debt within a certain time, he ipso facto be- 
comes a baadKmpt ; and this whoever he may be, provided he be 
a ** person engaged in trade or business, requiring capital and 
credit." Such an enactment would render it unsafe for any 
man to contract any debt whatever, and give a great shock to 
tbe principle of credit, which runs throughout the whole of the 
mercantile transactions of this country. For how serious is the 
risk to which he will be exposed from the caprice of any one 
who has a demand upon him. A temporary pressure will render 
him defenceless, unless he can give security which cannot 
always be readily obtained; and by being proclaimed imme- 
diately insolvent or bankrupt to the world, he will be ruined. 

But another serious objection to this proposition, is the con- 
stant annoyance to which a man may be exposed. If a debt is 
net paid by him instantly when it is due, any creditor may bring 
him before a judge or commissioner, and harrass him with 
vexatious interrogatories. Suppose a remittance has been de- 
layed, and the debtor fully expects and knows that in a day or 
two he will be able to satisfy his creditor's demand, still he must 
be dragged before a tribunal, and confronted by a creditor, who, 
for the sake of argument, we presume, wishes to annoy him. 
How intolerable to the feelings of every man must be such an 
unnecessary exposure as this; and it must never be forgotten 
that in this country the strife of party politics will render such a 
power liable to the most grievous abuse. Suppose that there 
is raging in a town, a contest for a municipal or parliamentary 
election, and that both sides are straining every nerve for their 
respective candidates. Is it not obvious, that this recommenda- 
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That the amount of the petitioning creditor's debt 
should be fixed at 50/. for any one creditor, 70/. for any 
two creditors^ and at 100/. for any three or more cre- 
ditors. 

That non-payment by a debtor within a certain time 
of any sum demanded as in the third recommendation, 
and admitted to be due, should be an act of bankruptcy. 

That the declaration of insolvency (under 6 Geo. 4, 
c. 16, s» &) should be done away with as an act of bank- 
ruptcy ; and that any trader, whether he had committed 
an act of bankruptcy or not, might upon his own appli- 
cation, with the concurrence of one or more creditors 
qualified as required for the petitioning creditor, and 
upon proof of the concurring creditor's debt and the 
trading, be adjudged a bankrupt. 

That the afiidavit of debt made by the petitioning 
creditor, the bond executed by him, and the fiat» with 
the practice attending on them should be abolished; 
that parties grieved should make their complaints direct 
to the Court ; and that all matters within the jurisdic- 
tion of the Court should be prosecuted in such form as 



tion of the commissioners will become an engine of tyranny in 
the hands of every creditor, and that intimidation on the most 
extended scale will be practised through means of it ? 

Besides after all that has been said about the abolition of 
oaths, and the attempt to do away with them altogether by a 
parliamentary enactment, it seems strange that a system should 
be proposed which will cause more oaths to be taken daily, than 
were ever administered before. Not to mention the strong 
temptation held out to commit perjury, in order to avoid the 
disgrace and inconvenience of published insolvency or bank- 
ruptcy. 
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the Court may direct, before one or more of its judges 
acting in the district in which the party complained of 
resides, unless otherwise ordered by the Court. 

That if the bankrupt consent to the adjudication, or 
do not, within a certain period after notice of the adju- 
dication,- dispute the bankruptcy by appeal or by action 
at law, the adjudication should be conclusive against 
him, and also against all persons whom he himself 
night have sued, had he not been adjudged bankrupt. 

That no adjudication of bankruptcy should be founded 
oa any act committed more than twelve months before 
the date of such adjudication. 

That the granting of the bankrupt's certificate should 
be a judicial act, but that any of the creditors should be 
permitted to show cause against it, and that the decision 
should be subject to appeal; and that the judge should 
be empowered to annex such conditions to the certi- 
ficate as the justice of the case may require. 

That in cert^n attempted cases of contumacy and 
fraud, a bankrupt should be liable to a criminal prose- 
ciUion. 

That the Courts by which the laws relating to bank- 
rapts and insolvents, are now administered should be 
united, and that all insolvent estates should be placed 
under the administration of one uniform system of law. 

That imprisonment for debt in execution should be 
whtUly abolished; that all property which may be dis* 
tributed under the bankrupt law should be made avail- 
able in execution, and that a judgment creditor should 
have power to summon his debtor, or, if in custody, to 
have him brought up, for the purpose of examining 
him as to his property. 
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That one Court of Judicature should be established, 
and that England and Wales should be divided into a 
certain number of districts, and that the Court should 
consist of a sufficient number of judicial and other 
officers for the administration of this branch of law in 
these districts, and that the Court should be a Court of 
Record. 
Questions Among the questions circulated by the commis- 
by commis- sioners, and addressed to different persons conversant 

sioners 

relative to with the subject throughout England, are four, which it 

trust-deeds. 

will be useful to consider, as directly bearing upon the 
subject-matter of this Treatise. They are as follows, 
numbered in the order in which they stand in the 
list, (a) 

50. In your opinion is it more advantageous to cer- 
ditors that the property of a bankrupt should be ad- 
ministered under a fiat in bankruptcy or a trust-deed ? 

51. Do you believe that trust-deeds are more resorted 
to than formerly, and if so, what do you believe to be 
the cause ? 

52. If in any cases, a trust-deed is to be preferred, 
does that arise from the expense of prosecuting a fiat in 
the Court of Bankruptcy ? 

53. Do you think that the Court of Bankruptcy 
should have any, and what power over the trustees 
under such deeds, and what provisions do you recom- 
mend to this purpose ? 

With regard to the first of these questions, the 
answers are almost unanimous in favour of a fiat, and 



(a) See Report of the Commissioners, page 339, presented 
July 30th, 1840. 
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chiefly on the grounds that a fiat, being a compulsory pro- 
cess, aflfords grreater feciUties for getting hold of the whole 
of the debtor's property, who has under a trust-deed 
temptations and opportunities to conceal part of his effects, 
and also, that such arrangements very frequently ter- 
minate in a fiat of bankruptcy after all. But an excep- 
tion is generally made in favour of those cases where the 
property is small, and the number of creditors few. Of 
coarse where there is no creditor whose single debt 
amounts to 100^., nor two whose debts jointly amount to 
1501. nor three or m<Hre whose debts jointly amount to 
200/., bankruptcy cannot be resorted to, and a composi- 
tion, therefore, is the most obvious and advantageous 
mode of doing justice to all parties. 

As to the second question, a very great contrariety of 
opinion seems to prevail, and it is difficult to say with 
certainty on which side they preponderate ; but perhaps, 
rather in favour of the negative, namely, that trust-deeds 
are not now more common than formerly. The truth 
is, that the practice varies in different parts of the 
country. Trust-deeds are very common in London and 
Bristol, and are represented as being used "almost 
exclusively" in North Lancashire and Westmoreland 
while in other places it is said they are always discoun- 
tenanced. Those who answer in the negative, give the 
following as their reasons : — 1. The provisions of the 
fourth section of 6 Geo. 4, c. 16, whereby, in order to 
diminish the risk of bankruptcy, publicity must be 
given to these transactions in the Gazette and else- 
where, (a) And thus the chief inducement which a 

(a) See ;>o«/, Chap. XL 
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debtor has to resort to them, namely, concealment of 
his difficulties from the world generally, is removed. 
2. The alleged fact that, in consequence of the difficul- 
ties attending their operation, they generally end in a 
fiat after various expenses have been incurred, which 
are thus rendered useless. 3. The extreme difficulty of 
getting all the creditors, where the number of them is 
great, to acquiesce in the arrangement. The chief 
reasons assigned for the increase by those who answer 
in the affirmative are, the expense of working a fiat, and 
the frequent willingness on the part of creditors to save 
their debtor from public eiqposure of his necessities. 
The Commissioners themselves, in their Report with re- 
ference to this branch of the subject, say, (a) " Evidence 
has been given before us on the subject of trust-deeds ; 
the only alteration in the law relating to arrangement 
with creditors through the medium of such deeds, 
which we think it right, at present, to recommend to 
your Majesty is, that they should be placed under 



t€ 



" more efficient control. 



>9 



(a) See Report, page xii. 
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CHAPTER II. 

C0N8IDSRAT1ON FOR CREDITOR TAKING LESS THAN 
THE WHOLE SUM DUE. 

The ffeneral rule of law is, that the acceptance of a lesser General 
sum does not bar a demand for a greater, and a fortiori, 
the agreement to accept a less sum will be no such bar. 
In Pinners case, (a) " It was resolved by the whole 
Court, that payment of a lesser sum on the day in sa- 
ti8£u!tion of a greater, cannot be a satisfaction for the 
whole, because it appears to the judges that by no pos- 
sibility, a lesser sum can be a satisfaction to the plain- 
tiff for a greater sum. When the whole sum is due, 
by no intendment, the acceptance of parcel can be a 
satisfaction to the plaintiff; but in the case at bar, it 
was resolved that the payment and acceptance of parcel 
before the day in satisfaction of the whole, would be a 
good satisfaction in regard to circumstance of time." 

The doctrine may be thus stated. A creditor cannot 
preclude himself by a simple agreement to take less 
than the whole amount of his debt, from suing for the 
whole demand ; (jb) but if anything, which in contem- 
plation of law can be considered a benefit to the ere- 



(o) 5 Co. 117. 

(6) Cumber v. Wane, 1 Strange, 425. Thomas v. Heathome, 
2B.&C.481. 
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ditor, be added to the agreement, then the consideratioD 
moving to him will be deemed sufficient. But if a man 
acknowledges himself to be satisfied by deed, it is a 
good bar without anything received, (a) 
BffBct of It has certainly been held at NUi Prius, (b) that a 

Kiven by receipt given by a creditor '' in full satisfsu^tion of all 
demands" of the plaintiff upon the defendant, was bind- 
ing upon the former ; and Lord EUenborough, C. J., 
said, '* There can be no doubt that a receipt in full, 
where the person who gave it was under no misappre- 
hension, and can complain of no fraud or imposition, is 
binding upon him." But this is opposed to the au- 
thority of many decisions, and cannot be supported. 
The very contrary was decided by the Court of King's 
Bench, (c) where Abbott, C. J., laid it down, that ''The 
receipt was not a discharge of the action, nor was it 
pleadable in bar, but a release is, and although fraudu- 
lent, a Court of law can only avoid it by equitable inter- 
ference. A receipt is very different, and is nothing 
more than a prtm^/acte acknowledgment that the money 
has been paid.*' 

In one of the latest cases (d) relating to this subject, 
where defendant pleaded to an action for a larger sum, 
payment, and acceptance by plaintiff of a smaller in full 
satisfaction and discharge of the demand, and at the trial 
obtained a verdict; it was ruled by the Court, that 



(a) Pinners case, 6 Co. 117, 6. 
(6) Alner v. George, 1 Campb. 392. 

(c) Scaife v. Jackson, 3 B. & C. 421 ; and see Finch ▼. 
Sutton, 5 East, 229. Farrar v. Hutchinson, 9 Ad. & Ell. 641. 

(d) Down V. Hatcher, 10 Ad. & Ell. 121. 
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the plea was bad after verdict, and that there must be 
jadgment turn obstante veredicto, 

U, however, a creditor has signed a release to the 
debtor, this is sufficient, (a) 

And it has been held, that in coffetumt where the da- where 

, , . damages 

mages are uncertain and to be recovered by action, a les- are nncer- 

ser thing may be done in satisfaction, and there " accord ' 
and satisfaction" is a good plea. But that in an action 
of debt upon a bond, where the sum to be paid is cer- 
tain, there a lesser sum cannot be paid in satisfaction 
of a greater, (b) 

And where the demand is for unliquidated damages, and nnii- 
^ payment of a less sum has been held a satisfaction 
for a greater. Thus, in Wilkinson v. Byres, {,c) Parke, B., 
says " Payment of a less sum than the demand has been 
held to be no satisfaction in the case of a liquidated 
d^t I but where the debt is unliquidated, it is suffi- 
cient." (cO 

So where the nature of the action is changed, as 

where a debt due to plaintiff as executor, is changed 

into a lesser one, which he can sue for as his proper 

debt, (e) 

A numerous class of decisions has established that a considera- 
tion for en- 

eomposition with creditors bond fide entered into, will be tering: into 

composition 

. — ——_———____»_____________«— agreement. 

(tt) Knight Y, Cox, Bull. N. P. 153. 

(b) Adams v. TapKng, 4 Mod. 88. 

(c) 1 Ad. & £11. 113. 

{d) In Jourdain v. Jourdain, 2 C, M. & R. 364, a distinc- 
tion seems to have been countenanced by the Court between 
<fe6t and aatumpnt, as though the latter form of action sounded 
in unliquidated damages. 

(e) Goring 7. Goring, Telv. 10. 
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binding upon each creditor, upon the ground that the 
consideration to each is the forbearance of the rest to 
sue for the whole of their respective demands, and that 
if any creditor did recover by action his whole debt in 
contravention of the agreement, it would be a fraud 
upon the rest. 

Thus in Heathcote v. Crookshanks, (a) BuUer, J,, says, 
'' It has been said by the defendant's counsel, that in 
vS^t by the agreement the debt was ascertained, a 
fund was provided for the payment of it, and all the 
creditors were bound to forbear. If the fact had been so, 
that might have been a good plea, but the reverse ap- 
pears from the defendant's plea." And in Wood v. Ro* 
berts, (b) per Abbott, C. J., " If the plaintiflf had by his 
undertaking to discharge the defendant induced any 
other creditor to accept a composition, and discharge 
the defendant from frirther liability, he could not after- 
wards enforce his claim, since it would be a fraud upon 
that creditor." 
Where there Where the administratrix of an insolvent finding his 
agreement effects insufficient to pay all the creditors fully, had 
sTti^.'"^^ called a meeting and proposed a rateable distribution, 
to which they at first all unanimously assented, but 
afterwards, when a deed of assignment to trustees with 
covenants not to sue, &c. was prepared, one of the cre- 
ditors (the plaintiff in the action) refused to sign it, al- 
though the rest did so, it was held (c) by Sir J. Mans^ 

(a) 2 T. R. 24. 

(5) 2 Stark. 417 ; and see Boothbey v. Sowden, 3 Camp. 175. 
Greenwood v. Lidbetter, 12 Price, 183. Steitanan f. Magnus, 
2 Camp. 124. Anstey v. Marden, 1 N. R. 124. 

(c) Bra(fy V. Shiel, 1 Camp. 147. 
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field, C. J., that tbis, if made out by evidence, would be 
a good defence to an action of assumpnt brought by 
plaintiff against the administiatriz. 

So where a debtor who was in difficulties undertook 
to procure the acceptances of a third person for 7s, in 
the pound, to give his own notes for 3«. more, to prepare 
a composition deed with a clause of release, and to pro- 
core the other creditors to execute it, and a creditor 
undertook to accept the composition and to sign the 
deed, but afterwards refused to do so ; it was held, (a) 
that an action by him against his debtor could not be 
maintained. And in conformity with the same principle, 
where the plaintiffs signed an agreement to accept a 
composition ' of 5«. in the pound, but afterwards threw 
obstacles in the way of settling the amount of debt due to 
them, and after a release from the creditors to the de- 
fendant had been prepared and signed by all the creditors, 
except the plaintiffs, had refused to accept the composition 
of the debt which he claimed, and which was offered 
them by the defendant's attorney ; and it was vuled, (b) 
that they could not recover more than the composition 
upon their debt. And where an insolvent had proposed 
to his creditors to pay them a composition of lOt. in the 
pound, and for that purpose, to execute an assignment 
of all his effects to trustees for their benefit, and A., 
amongst others, had consented to accept the com- 
position, and had ordered a draft of the deed of as- 
signment to be sent to his attorney for his perusal, which 
was done, and the deed approved of, and the other ore- 



(a) Bradley v. Gregoryj 2 Camp. 383. 
(&) Rtay y. White, I C. & M. 748. 
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ditors signed the deed, but A. afterwards refused to 
execute it» and brought an action to recover the whole 
of his demand ; it was held, (a) that it could not be 
maintained. 

So where A. being insolvent, by agreement between 
himself and his creditors, of whom plaintiff was one, 
stipulated to assign his property immediately to trustees, 
in order that the business might be carried on for the 
benefit of the creditors generally, and two of the cre- 
ditors consented to be answerable for a sum of money 
for the purpose of carrying on the concern ; and it was 
agreed that the property should be divided amongst 
them at next Michaelmas, but when that period arrived, 
several of the creditors agreed that the business should 
be carried on by the trustees for a further time, to which 
second agreement, the plaintiff was no party ; it was 
held, (b) that he having signed the first agreement, 
could not maintain an action against the defendant for a 
debt existing at the time of the first agreement. 
Where any And where A., one of the creditors of an insolvent, 

one creditor 

is induced had taken possession of the property of the latter, some 
composition of which he sold, and arrangements had been made with 
tations of different creditors to receive a composition for their re- 
*° ^'* spective debts, and some of the creditors had agreed to 
take a composition upon the express condition on the 
part of A., that he taking the residue of the property 
would discharge the insolvent, and a warrant of attorney 
which had been given to A. by the insolvent as a se- 
curity for his debt, was delivered up to him, and A. 

(a) Butler v. Rhodes, 1 Esp. 236. 
{b) Cook V. Saunders, 1 B. & A. 46. 
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afterwards brought an action against his debtor to re- 
cover the balance (a) of his debt, Abbott, C. J., in 
Slimming up to the jury told them, that if the plaintiff, 
by his undertaking to discharge the defendant, had in- 
duced any other creditor to accept a composition, and 
discharge the defendant from farther liability, he could 
not afterwards enforce his claim, since it would be a 
fraud upon that creditor. By giving up the warrant of 
attorney, which the plaintiff held as a security, he either 
actually discharged the defendant, or he gave it up with 
a view to induce other creditors to discharge him, which 
was a fraud upon the other creditors, and if so, in point 
of law, the plaintiff would not be entitled to recover. 

In a case where A. stated in his declaration, that, in Mere accord 
consideration that he at B.'s request had consented and dent to 
agreed to accept and receive from B. a composition mtl^t for 
of so much in the pound in full satisfaction and dis- ^^Snst^^°" 
charge of a certain debt due from B. to him, B. pro- **®**^°'- 
mised to pay the composition ; it was held, {b) that this 
was not a good consideration to support an assumpsit 
against B., a mere accord not being sufficient to support 
an action. 
Where several of the creditors of a testator, being Creditors 

bound by 

apprehensive that there would be a deficiency of assets, composition, 
compounded with the executors to take less than the 
full amount of their respective debts, but afterwards 
discovered that there was sufficient to pay them in full, 
and made apj^lication to the Court of Chancery; the 



(o) Wood V. RoberUy 2 Stark. 417. 

(6) Lynn v. Brwey 2 H. Bl. 317. See also ReeveB v. 
Heume, 1 M. & W. 323. 
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point for the decision of the Court being, whether the 
creditors who had made compositions for their full 
debts, upon a supposition of a defect of assets, should 
now be held to that composition, when the executors 
did not desire it; the Lord Chancellor said, that he 
could not set aside the composition the creditors had 
made; they had no bill for that pmpose, and only 
came in before the Master, and therefore they must 
abide by the composition, (a) 

(a) CattleUm v. Fanshaw (1699), Prec. in Chan. 99. 
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CHAPTER III. 

WHBN CREDITORS ARE NOT PRECLUDED FROM SUING 

THEIR DEBTOR. 

It happens not UBfrequently that after arrangements for 
composition have been entered into, and even after the 
agreement, whether by deed or otherwise, has been signed 
by the creditors, in consequence of some disagreement or 
other cause, actions are commenced against the debtor 
by those who repent of the arrangement. In such cases 
it is usual to plead the composition in bar, and it becomes 
important to consider, in what cases a creditor is not pre- 
daded from suing his debtor, although he has in the first 
instance been a party to the composition. Of course the 
arrangement cannot affect the rights of those who have 
vefdsed to enter into it, and they therefore stand towards 
their debtor in the same situation as if no composition 
had been effected or attempted ; but as has been before 
observed, (a) if an assignment is made of the insolvent's 
effects to trustees which the courts decide to be valid, 
the judgment creditor will find no goods to levy on, and 
most be content to proceed against the personal liberty of 
his debtor. 

Where there is a misrepresentation on the part of the Effect of 
debtor to the effect that other creditors have agreed to ac- sentation by 
cept a composition of their debts, '' the agreement is not 
'*bmding ; the creditor having been imposed upon when he 

. — . — : . i ' T* 

(a) Supra, page 8. 
c 



26 WHSN CREDITORS ARE NOT PRECLU^ 

*' entered into it." (a) And where a creditor had agreed to 
accept a composition for his debt, but it afterwards turned 
out that the debtor had concealed from him the real 
amount of his property, it was held (6) that he was not 
barred from suing for the balance. It did not appear in 
this case that the defendant had any other creditors be- 
yond the plaintiff. 
In Equity. So it has been decided in Equity (c) that if a man in 
order to get an abatement made of his debts, makes his 
creditors believe that he is insolvent by absconding* 
skulking, or shutting up his shop, and thereby procures 
a release or an abatement, when in truth he was really 
solvent, the Court will relieve against such release, but 
not if the party had not just cause to fear the loss of his 
debt. And where a debtor conveyed his property to 
trustees for the benefit of creditors, and iho deed con- 
tained a proviso making the same void, in case the 
debtor should not have made a full disclosure of his 
property ; upon the discovery that a portion of his pro- 
perty had been concealed, a creditor who had signed the 
deed was allowed to proceed against him, it being con- 
sidered that the debtor was not entitled to the benefit of 
the deed, id) 
Preliminary Where any preliminary act is to be done by the insol- 
performed vent who induccs his creditors to enter into an agreement 
^ ^ °^' for composition with him, this must be carefully per- 



(a) Coding v. NoyeSy 6 T. R. 263. 
(6) Vine T. MitchtU, I Mood. & Rob. 337. 
(c) Motiger v. Kett, 11 Mod. 558. The Report of this case 
is very short and unsatisfactory. 

{d) Wenham v. FowU.Z Dowl. P. C. 43. 
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formed by him. Thus where a debtor, being in em- 
barrassed drcnmstancesy called a meeting of his creditors, 
n^ere they agreed to accept so much in the pound upon 
their respective debts, to be secured by promissory 
notes to be given by the debtor, and that on certain debts 
being assigned to them they would execute a general re- 
lease, and all the creditors, except the plaintiff, received 
their composition and executed a release ; and it was 
proved that the plaintiff might have received his promis- 
MRy notes if he had applied for them, but there was no 
evidence that the debtor had given or tendered them, or 
that the plaintiff had ever applied for them; it was 
held (a) that the person to be discharged was bound to 
dd the act which was to discharge him, and not the other 
party, and that the plaintiff was not precluded from suing 
the debtor. And where, by the terms of an agreement be- 
tween a debtor and his creditors, the amount of the com- 
position was to be secured by certain promissory notes, 
''the notes to be given within fourteen days, the creditors 
''assenting thereto within that time,'' and the notes were 
not given within the fourteen days ; it was held (b) that 
a creditor who had signed the agreement had the right 
of action entire, and was entitled to recover the whole 
demand. Per Littledale, J. " In common cases of agree- 
*' ments to take compositions, the debtor has a reasonable 
"time to give the notes. In this case it was stipulated 
** that they should be given within fourteen days. Sup- 
" pose these facts had been specially pleaded, the defend- 



(a) Cranietf v. HUkay, 2 M. & S. 120, and see Boothhey y. 
Sowdtuy 3 Camp. 174. Good v. Cheesmanj 2 B. & Ad. 328. 

(b) Oughton v. TroHer, 2 Nev. Mann. 71. 

C2 
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No relief 
afforded to 
debtor in 
equity. 
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*' ant must have averred the payment of the notes withi 
" the fourteen days. In some acts of parliament th 
specification of time is only directory ; here it is 
matter of special agreement." 
Nor will a Court of Equity relieve the debtor if he doc 
not strictly perform his agreement, (a) In ex parte Bet 
net, (jb) Lord Hardtoicke, L. C, said, " The general rule < 
Equity with respect to compositions of debts has bee 
rightly laid down, that the Court will not dispense wit 
the point of time in compositions ; for where a credit( 
agrees to take less than his debt, so that it be paid pr< 
''cisely at the day, and the debtor fails of payment, h 
** cannot be relieved, (c) This was in the case of commo 
" creditors and debtors : but the question here is betwee 
a creditor and a debtor who becomes a bankrupt, t 
which other persons are interested, the creditors at larg 
Commissioners, after a man becomes bankrupt, compui 
*' interest upon debts no lower than the date of the con 
" mission, because it is a dead fund ; and in such a shi] 
wreck, if there is a salvage of part to each person in th 
general loss, it is as much as can be expected. But the 
the case of a composition differs ; for it is broke by tl 
default of the debtor, as he is guilty of a crime and 
tort in becoming a bankrupt ; and though the genu 
and turn of the bankrupt laws is altered of late, yet it 
by the old acts of parliament considered as a wron 
Therefore, whatever the accident is, which happens 
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(a) Sewellv, Musson, 1 Vem. 210. Leigh y. Barry^Z Al 
585. Mackenzie y. Mackenzie, 16 Yes. 372. 
(6) 2 Atk. 526. 
(c) Eq. Cas. Abr. 28, s. 3. 
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" the debtor, it shall not affect a creditor who has com- 
" pounded to take a less sum than the original debt.'* 

In a case (a) where the plaintiff, a creditor of defend- 
ants, had signed some preliminary resolutions for 
entering into a composition deed with the defendants, 
but the trustees under the deed afterwards refused to 
allow him to rank as a creditor, it was held that he was 
not barred from suing the defendants. There Tindal, 
G. J., said, '* The defendants contend that a party who 
** concurs in resolutions for a distribution of the property 
''of his debtor brings himself within the operation of a 
" subsequent deed by which the debtor's property is as- 
** signed for the benefit of the creditors at large, and that 
*' his separate right is thereby suspended till the creditors 
*' are satisfied, or at least placed in the situation in which 
"they originally stood. As a general proposition this is 
''true, but it is not true where the party, by the act of the 
debtor, is prevented from taking the benefit of the deed." 

And where a creditor had entered into an agreement Where only 

" part of the 

to accept a composition of his debt, but the other credi- creditors 

'^ "^ agjee to ac- 

tors did not become parties to the agreement or compo- cept com- 
position, 
sition, it was held (6) that it was not binding upon him. 

The consideration for the plaintiff's undertaking to 

accept a composition was understood by the Court to be 

the contemplation of a general composition, and that as 

this did not take place, the plaintiff was not debarred 

from suing for the whole of his debt. Lord Abinger, 

C. B., there said '' I am by no means prepared to say, 

"that if several creditors were to sign an agreement for a 



(a) Garrard y. Wodner, 8 Bing. 258. 

(b) Reay v. Richardton, 2 C, M. & R. 422. 
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" composition on the faith of the othen eoming in, and 
" they afterwards repented, before the others came into ibe 
" arrangement, it would stiU be binding upon them, and 

"that there would be no hciu pcBnitentuB for them 

Judges and juries are disposed to look with a favoaraUe 
eye upon agreements of this nature, but I do not know 
of any case in which it has been held, that after such an 
agreement has been entered into by some of the credi- 
tors, and a considerable creditor has stood out, the othen 
who signed it were bound." And per Aldenon, B., ** It 
seems to me that the phdntiffs conten^lated the assent 
of all the creditors to the composition, and not the assent 
" of one only/* 

Where defendant pleaded to an action of assumpsit as 
to all, except 20/. 9s, non assumpsit; and as to that awn, 
that the defendant being in embarrassed circumstance, 
the plaintiff and other creditors agpreed to take five shil- 
lings in the pound, and that he was ready and willing 
to pay to the plaintiff his amount of the compositicm, but 
that plaintiff refused to receive it, and dischaiged de- 
fendant from tendering or paying it ; it was held (a) that 
the plea was bad, as not showing any consideration for the 
plaintiff's discharging defendant from the payment of ft. 
Mition^s* And where the plaintiffs and other creditors of defend- 
not^^ ac- ant entered into an agreement to accept a composition of 
agreement, fifteen shillings in the pound, payable in two instalments, 
and a surety agreed to pay a sum of money in part pay- 
ment of the first instalment, and accept a bill of exchange 
drawn by defendant in part pajrment of the second ; and 
it was agreed that several bills of exchange, the amount of 

(a) Cooper v. Fhmps, 1 C, M. & R. 649. 
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which was equal to the residue of the sum payable on the 
composition, which had been before indorsed by the de- 
fendant and handed over to the plaintiffs ** should be 
"considered as part payment of the said fifteen shillings 
** in the pound ;" it was held (a) that unless the bills were 
pud at maturity, the defendant remained liable to make 
good sufficient to pay the fifteen shillings in the pound. 

Although it is too clearly established by the current where 
of authorities (fi) to be questioned, that a mere accord toe^Knto 
without satisfaction is no bar to an action, and cannot ^(^^d 
be pleaded as such ; yet an agreement for a composition ^'J^c^m 
entered into by creditors with their debtor, even although ^J'*^"'**" 
that agreement has not been carried out, provided there 
has been no default on the side of the debtor in per- 
forming his part in the arrangement, has been held 
landings so as to prevent a particular creditor from 
suing for his original debt. 

The following case (c) strongly illustrates this principle, 
la consequence of a communication from their debtor, 
A. and three others of his creditors met, and signed a 
written memorandum, whereby they agreed to accept 
payment of their debts, by his covenanting and agreeing 
to pay to a trustee of their nomination one-third of his 
annual income, and executing a warrant of attorney as 
a collateral security until payment thereof. It did not 



(a) Constable v. Andrew, 2 C. & M. 298. 

(6) Peytoe'e case, 9 Rep. 79 b. AUiet v. Probyn, 2 C, M. 
& R. 408. CoUingbaume v. ManteU, 5 M. & W. 289. Vin. 
Abr. Accord. A. (U) Com. Dig. Accord. (B) 

(e) Good V. Cheesman, 2 B. & Ad. 328 ; and see Tatlock ▼. 
Smithy 6 Bing. 339. Bradley v. Gregory, 2 Camp. 383. 
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appear whether or not the debtor was present when the 
paper was signed, nor did he ever sign it. There were 
other creditors besides these four, and one in particular, 
B., never acceded to the agreement, nor was any trustee 
ever nominated, nor covenant entered into, nor warrant 
' of attorney executed, as provided therein. A. afterwards 
brought an action against the debtor for his original 
demand; and at the trial Lord Tenterden, C. J., left it 
to the jury, as the only question of fact in the case, 
whether the agreement entered into by the four creditors 
was conditional only, depending on B.'s assent, or ab- 
solute, in which latter case he was one of opiniouj^ tliat 
the defendant was entitled to a verdict. The jury 
found for the defendant. A rule nisi having been ob- 
tained to enter a verdict for the plaintiff, according to 
leave reserved, it was contended, before the Court in 
Banc, that the defence relied on in this case was an ac- 
cord without satisfaction, and that the defendant never 
was released ; and also that the non-completion of the 
agreement was the fault of the defendant, since he was 
the person to be discharged, and was, therefore, bound 
to do the act which was to discharge him, and not the 
other party. But the Court held otherwise, and dis- 
charged the rule. With respect to the non-appoint- 
ment of a trustee, and the argument that this was an 
accord without satisfaction. Lord Tenterden^ C. J., said, 
''That no such appointment took place was the fault 
'' of the creditors, not of the defendant. It certainly 
appears that this was not an accord and satisfaction 
properly and strictly so called, but it was a consent by 
the parties signing the agreement to forbear enforcing 
*' their demands, in consideration of their own mutual 
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"engagement and forbearance; the defendant at the « 
''same time promising to make over a part of his in- 
"come, and to execute a warrant of attorney, which 
"would have given the trustee an immediate right for 
" their benefit. Then is not this a case where each 
"creditor is bound in consequence of the agreement of 
" the rest ? It appears to me that it is so, both on princi- 
"ple and on the authority of the cases (a) in which it has 
"been held that a creditor shall not bring an action 
"where others have been induced to join him in a com- 
"position with the debtor; each party giving the rest 
"reason to believe that in consequence of such engage- 
"ment his demand will not be enforced. This is in fact 
'* a new agreement, substituted for the original contract 
" voUh the debtor ; the consideration to each creditor being 
"tie engagement of the others not to press their individual 
"claims" And per Parke, J., " Here each creditor en- 
" tered into a new agreement with the defendant, the 
" consideration of which to the creditor, was a forbear- 
"ance by all the other creditors who were parties, to in- 
" sist upon their claims. Assumpsit would have lain on 
"either side to enforce performance of this agreement, 
"if it had been shewn that the party suing had, as far as 
" lay in him, fulfilled his own share of the contract. I 
"think, therefore, that a mutual engagement like this, 
"with an immediate remedy for non-performance, 
" although it did not amount to a satisfaction, was in 
"the nature of it, and a sufficient answer to the action." 
It is important to attend to the grounds on which this 
judgment was given ; namely, that here was a new 

(a) See Supra, page 20, note (b) and cases there cited. 

C 3 
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binding agreement between the debtor and his n 
creditors, substituted for the original contract 
which latter therefore was held to be discharge 
merged in, the subsequent agreement. But it : 
be lost sight of that the Court expressly decide 
this case no dtfault was made by the debtor > If t 
been, then the principle of the cases of Crarde 
^ry» (o) &nd Constable v. AndreWtQi) YrouXdi '. 
plied. 

(a) 2 M. & S. 120. (6) 2 C. & M., 298. See ^t^ 
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CHAPTER IV. 

AMOUNT OF DEBT SCHEDULED OR SPECIFIED. 

As all cases of composition with creditors ought to be Amount of 
founded upon entire good faith, not only as between truly speci- 
debtor and creditor, but amongst the creditors them- ***** 
selves, anything which has a tendency to mislead those 
who consent to forego their strict rights, in order to 
enter into an accommodation with their debtor, is looked 
upon with the utmost jealousy by the Courts, and has 
generally proved injurious to the party attempting the 
deception. Now it is obviously of great importance 
that the body of creditors should know the exact state of 
their debtor's affairs, before they tie up their hands and 
preclude themselves from the ordinary modes of en- 
forcing payment of their demands. It is therefore es- 
sential that not only the amount of his assets, but also 
the extent of his liabilities, should be ascertained, in 
order that each creditor may exercise his discretion as 
to how far he will agree to a composition. Accordingly, 
it has been frequently decided, that wilfully to understate 
the amount of a particular debt, or what is the same 
thing, to keep back one or more of several demands, is 
an attempt at fraud on the part of the creditor. Thus it 
was laid down by Lord Kenyan, {a) C. J., " That it was 

(a) Hclmer v. Vinery 1 Esp., 134. This is a N. P. decision, 
but on a new trial being moved for, the Court of K. B. agreed 
in opinion with the Lord Chief Ju&tice, and refused the rule. 
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not to be allowed that a party having several demands 
against an insolvent person should split those demands^ 
'* and come in under the composition deed for part, an^ 
** sue for the remainder at a subsequent time ; that such 
*^ would be a fraud upon the other creditors, and defeat 
the very object of the composition, which was intended 
by the creditors to discharge the insolvent from all his 
debts, as well as an oppression of the debtor who had 
given up all his property to constitute a fund for their 
" benefit." 
i>ebtB But the exact nature of the debts intended to be re- 

Umited by leased in the deed of composition must be carefully 
deed. attended to, and for this purpose the release must be 

construed with reference to the recital. Such causes of 
action only are thereby released as were in the contem- 
plation of the parties at the time when the instrument 
was executed. 

In illustration of this principle may be cited the case 
of Payler v. Homersham, (a) There debt was brought on 
a bond, and the defendant pleaded a release. The 
plaintiffs in their repHcation set out this release, which 
recited that the defendant was indebted to his creditors 
in divers sums of money, as set against their respective 
names thereunder written," and that the creditors had 
agreed to take so much in the pound upon the whole of 
their respective debts, and thereupon, '' each and every of 
" them did release the defendant from all manner of ac- 
" tions, causes of action, suits, debts, claims, and demands 
in law and equity which they, or any or either of them 
had against him, or thereafter could, should or might 









(a) 4M.&S. 423. 
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"hare, by reason of anything from the beginning of the 
"world to the date of the release." Against the plaintiffs' 
tones was set the sum of 2418/. Is, 9d, as the amount 
of this demand. The replication then set out the bond 
and condition, which was on the part of the defendant, 
jointly and severally with others to repay to the plaintiffs 
and indemnify them against all sums of money which 
they should advance to a third party. The plaintiffs 
went on to aver that the monies secured in the bond 
were not included in the sum set opposite to their names 
in the schedule, although a great part of them was due at 
the time of the execution of the release. This replication 
was demurred to, and the question was, whether the 
plaintiffs were precluded from recovering on the bond in 
consequence of the release they had given ? The Court 
gave judgment for the plaintiffs, on the ground that a 
particular recital in a deed will restrain the general 
words. Lord EUenborough, C. J., in delivering judg- 
ment said, "The argument for the defendant is, that this 
"not only releases him from the obligation, but his 
"sureties also; but the replication avers that the monies 
" secured by the bond were not included nor intended to 
"be included in the release; which averment, if it is 
" competent to the plaintiffs in law to make, puts an end 
" to the question. And surely, the release being of an 
" aggregate sum, which is compounded of several debts, 
" the plaintiffs may aver of which it is or is not com- 
" pounded." 

The language here used by the Lord Chief Justice 
must be construed >vith strict reference to the circum- 
stances of the case then before the Court, lest it should 
at first sight appear to sanction the doctrine that a 
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creditor may keep back part of his demands or debts due 
to him, and by simply averring that he never intended 
to release such part, recover it subsequently in an actioi 
at law from the debtor whom he has released. But it it 
clear that the learned Judge had no such meaning, and 
the observation made by him that " the argument foi 
" the defendant is, that this not only releases him from 
*' the obligation, but his sureties also," shows that he 
considered the debts released by the instrument to be 
ordinary ascertained money debts, such as are contracted 
in the usual course of commercial dealings. This is the 
true principle of the decision ; and it is analagous to the 
law relative to bankruptcy, where a bond given to in- 
demnify, (a") or a covenant to do a particular act, (5] 
cannot be proved under the commission or fiat, and 
therefore a claim upon either of such instruments is not 
barred by the bankrupt's certificate. 

The bond declared upon, in Payler v. Homersham, was 
one of indemnity for securing the repayment of certain 
monies, part of which only were due at the time of the 
execution of the release, and this indemnity therefore 
extended beyond the period of that execution. This fact 
makes an essential difierence between this case and 
others, where a bond fide ascertained money debt has 
been concealed and kept back by a creditor with a view 
to subsequently recovering it from his debtor. Tn this 
view of the matter, the language of the Court, that '* a 
"particular recital in a deed will restrain the general 
" words," is strictly correct and applicable to the point 

(a) Young v. Taylor, 8 Taunt. 315. 
{h) BammiOer t. Scott, 6 T. R. 489. 
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we are considering ; namely, that the words of the re- 
lease most have reference to the kind of debts in the 
contemplation of the parties at the time of the executing 
the instmment. (a) 

In complete accordance with the principles laid down 
by iMrd Kenyan, it was decided in a case (b) where the 
crechtor of an insolvent held two bills of exchange drawn 
by him> and executed a composition deed, containing a 
general release to the latter, in which he scheduled only 
one of the bills, that he could not sue upon the other. 
There Best, C. J., said, ** I put this case on the ground 
" of fraud ; I do not mean moral fraud, but fraud in law ; 
** and a practice of this sort has a great tendency to en- 

" courage moral fraud Without the authority of 

cases the principle is clear, that upon a composition deed 
all the parties are supposed to stand in the same situa- 
tion, and if there is any one of them who refuses to do 

so, he must announce it at the time There is 

"not the analogy which has been supposed between 

" bankruptcy and compounding with creditors. In Diiference 

between 

"bankruptcy there is no concert or imderstanding be- composition 
tween the creditors, the petitioning creditor acts on his bankruptcy, 
own responsibility, and the other creditors are not 

" influenced by any reliance on his judgment But 



(a) See further on this subject, SoUt/ v. Forbes, 2 B. & B. 38. 
Upton V. Upton, I Dowl. 400. Simons v. Johnson, 3 B. & Ad. 
175, and Story's Law of Agency, s. 62. 

(6) Britten v. Hughes, 5 Bing. 460, dissentiente GaseUe, J., 
who considered himself bound by the authority of PayUr v. 
Homersham, which he thought directly in point, and overruled 
by the decision the Court was then pronouncing. But see the 
remarks on this case in the text. 
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the main ground on which we decide is, that if reser- 
vations like this be allowed, no man again will agree 
to a deed of composition. Such 'transactions are 
necessarily uberrinue Jidei, and no engagement can 
*' stand which has been held from the whole body of 
" the creditors, and which it would have been material 
** for them to know." (a) Nor does it make any diflfer- 
ence whether the terms of the composition are, to take 
less than the whole debt, or only to receive the whole 
sum in a different manner, and at different times : — the 
creditor who conceals part of his debt, and signs the com- 
position deed, is equally estopped from afterwards claim- 
ing any other debt then due and concealed, (a) 
Where there But the reasoning in the above cases does not apply 
ceiOment' where the other creditors were not kept in ignorance of 
Sfto^c^! the fact. When the case of Fennel v. Day (b) was cited 
^^^' before Best, C. J., as militating against his decision in 

Britten v. Hughes, (c) the learned judge said, " I only 
" decided there on the authority of Fayler v. Homer- 
sham, {^d) that a debtor may, where the other creditors 
are not kept in ignorance of the fact, make a composi- 
tion for a portion of his debts, and that general terms in a 
deed may be restrained by particular terms in the same 
'' instrument." But it should be observed, that it does 
not appear, from the report of Fayler v. Homersham, that 
the creditors, who signed the composition deed, were 
made aware that the sum, for which the plaintiffs after- 

(a) See also the case of Tabram v. Freeman, 2 C. & M. 451, 
overruling Howard v. Bartolozzif 4 B. & Ad. 555. 

(b) Guildhall, May 1, 1828, cited 5 Bing. 463. 

(c) 5 Bing. 460. 

(d) 4 M. & S. 423. Supra, page 36. 
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wards sued the debtor, was not included in the sum set 
over against their names at the time of their signing the 
composition deed. This case was decided on demurrer, 
and there was no averment on the record, that the 
creditors were privy to the withholding, on the part of 
the plaintiffs, of the debt for which they afterwards 
sued. 

Where two joint creditors of an insolvent joined the 
other creditors in a composition deed, whereby they 
agreed to take Ts. 6d, in the pound, to be secured by 
certain promissory notes, payable by instalments ; and 
although the amount of their debt was 3,431/. \5s. 9d., 
put opposite to their names, as the amount, only 
15312. I6s,y and represented at several meetings of the 
creditors their debt to be of that amount ; but under a 
private agreement received several promissory notes for 
different stuns, amounting in the whole to 7s, 6d. in the 
pound upon their real debt, and obtained from the 
debtor two bonds for the residue of the debt, payable 
by instalments ; the Master qf the Rolls decreed (a) that 
the bonds must be delivered up, but expressed a doubt 
as to the notes, being inclined to think that they might 
be enforced ; but not until the trusts of the deed were 
satisfied, and it was ascertained whether there was any 
surplus. He said, " I am clearly of opinion, that till 
" the other creditors are paid the composition upon 
" their scheduled debts, the defendants are not entitled 
" to receive a dividend upon anything beyond their 
*' scheduled debts. The only doubt is, whether, after 
*' payment of the composition upon all the scheduled 

(a) Eastabrook v. Scott, 3 Ves. 456. 
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'' debts, they sbaU be permitted to receive the composi- 
*' tion upon their debt beyond the scheduled debt" 
?^J«J^ *>iank If a creditor executes a composition deed, and does 
creditor for not Set the amount of his debt opposite to his name, but 

the amount 

of his debt, leaves a blank, he will be bound by the terms of the 
composition to the amount of his then existing debt 
Per Curiam. — ** Being executed in blank, it was exe- 
cuted for the amount of plaintiff's debt, whatever 
that might be." (a) And where an indemnity was 
given against all debts due and owing from A., the par- 
ticulars of which were set forth in the schedule of the 
instrument of indemnity, and one of the debts was erro- 
neously understated there ; the indemnity was held to 
cover the whole amount of the debt, (b) 
Where Where a debtor executed a deed, convejdng all his 

debt is ill. property to trustees to sell for the bei^efit of his creditors, 
theexeea^ the particulars of whose demands were stated in the 
eed. ^gg^ j^j^ ^ blank was left for one of the principal debts, 
the exact amount of which being afterwards ascertained, 
was inserted in the blank the next day, in the presence 
of the debtor, and with his assent, and he afterwards 
recognized the deed in various ways ; it was held (c) that 
the deed was valid. 

In the case of Daniel v. Saunders, (d) the property of 
an insolvent, had been assigned to one of the creditors 

(a) Harrhj^ v. Wall, 1 B. & A. 103. 

(b) Per Lord EUetiborough, C. J. Hancock v. CZay, 2 
Stark. 100. 

(c) Hudson V. Revett, 5 Bing. 368. On this point, as to the 
filling up of a blank in a deed after execution, see HU)blewhite 
V. APMorine, 6 M. & W. 200. 

(d) 2 Chitty, 564. 
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as trustee, who covenanted with the several creditors of 
the insolvent, parties to the indenture, to pay them 7'. 6tf. 
in the poond upon their several debts, *' and which 
" debts were set opposite to their respective names and 
" seals in the said schedule thereunder written/' A., 
one of the creditors, duly executed the deed, but did not 
set any sum opposite to his name in the schedule. 
In an action of covenant brought by A. against the 
trustee, on demurrer to the replication, stating that A. 
had omitted to set opposite to his name the amount of 
his debt, not knowing at the time the precise amount, but 
that afterwards, and before acdon brought, the trustee 
had notice of the amount, and was requested to pay the 
composition upon it; it was held, that as A. was a 
creditor at the time of executing the deed, it made him a 
party, and that, as the trustee had notice of the amount 
of A.'s claim, the latter was entitled to judgment. 

And where a debtor had proposed to compound with ^J^^j. 
his creditors, and at! the time owed to A. 166?. 7«. Id, ^'^o"** 

* 01 aeot. 

of which 100/. was due on a promissory note, and A. 
stated himself to be a creditor only to the amount of 
65Z. 79. Id,, on which he received a dividend, and signed 
an agreement to execute a release to the debtor, but 
afterwards refused to do so, and brought an action on 
the promissory note; he was non-suited by Lord 
Denman, C. J. (a) 
A point, which it may be worth while to consider. How far 

, remedy 

suggests itself in connection with this part of our sub- against 
ject, relative to the rights of a creditor, who has sup- IlS^cted. 



(a) Seager v. BiUington, 5 C. & P. 456. ; and see MargeUon 
?. Aitken, 3 C. & P. 338. 
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pressed part of his demands when he has executed a 
release to the principal debtor, as against third parties. 
Suppose that A., for the accommodation of B., draws 
bills upon C, payable to B.'s order, which C. accepts. 
C. afterwards becomes insolvent, and A. is obliged to 
take up the bills. The creditors of C. agree to a com- 
position, and execute a general release to him, scheduling 
their respective debts opposite to their names. A. and 

B. are both parties to this deed, but A., being a creditor 
on account of some different demand, does not insert in 
the schedule the amount due upon the bills which he has 
been obliged to pay. Is the remedy of A., as against 
B., gone ? It is clear, from the authorities, that A. is 
precluded from afterwards suing C. upon the bills, be- 
cause he ought to have included that demand in the 
amount set opposite to his name in the schedule ; and 
it might, perhaps at first sight, appear that he was 
equally precluded from recovering over against B., in- 
asmuch as he had released the principal debtor, namely, 

C, the acceptor, and that, therefore, his remedy against 
B., who, in contemplation of law is only a surety, is 
gone. And such, no doubt, would be the result, at all 
events at law, if the instrument executed by A. operated 
as a legal release to C. upon the bills. But it is appre- 
hended that this is not the right view of the case. The 
release, as such, extends only to the debts set opposite 
to the name of each creditor in the schedule, and it is 
only by way of estoppel that A. is prevented from suing 
C. afterwards upon the bills which have not been men- 
tioned in the schedule. He is not permitted, as against 
C, to aver subsequently that he did not intend to in- 
clude his demand upon the bills ; but this is a very 
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ent thing from releasing to C. such a demand, so 
he surety shall he enahled to plead the release of 
rincipal in his own discharge, 
course in such a case A. would not he entitled 
f dividends under the composition deed in right of 
2inand upon the hills. By omitting to schedule or 
y their amount he would be considered to have 
letely exonerated the estate of A. from the payment 
ixn, or any part thereof. 
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CHAPTER V. 

WHERE THE DEED IS NOT EXECUTED BY THE 

CREDITOR. 

Creditor Where the Creditor of an insolvent had consented to 
accept a accept a composition of his debt^ and ordered a draft of 
tion. ^^ the deed of assignment to be sent to his attorney for 
perusal, who approved of it, and the deed was executed 
by the debtor and the rest of the creditors, but the above 
mentioned creditor afterwards refused to execute the 
same, it was held (a) that he could not sue for the 
original debt. Lord Kenyan, C. J., said, that " the 
principle upon which the action could not be maintained 
was that in consequence of this act of the plaintiff's the 
defendant had parted with all his property, and the 
*' other creditors had been induced to execute the deed.'' 
And on another occasion {b) where there had been a 
meeting of the creditors of A., who was in embarrassed 
circumstances, at which B., one of the creditors, was 
present, and it was agreed, that if the statement then 
made by the insolvent was correct, they would accept a 
composition and give him a release ; and B. subsequently 
promised to come into the composition and execute the 
deed ; but afterwards, when the deed had been executed 



(a) Butler v. Rhodes, 1 Esp. 236. 
(h) Bradley v. Gregory, 2 Camp. 383. 
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by the other creditors, and a tender of certain acceptances 
provided by the terms of the agreement had been made 
to B.9 he refused to accept them or execute the deed, he 
was not allowed to recover on an action brought for his 
original debt. Lord Elknborough, C. J., then said, ** It 
** is sidd this agreement is executory, and therefore can 
" be no bar. I think it is executed. Everything on the 
" defendant's part was performed. As far as depended 
" upon him there has been satisfaction as well as accord. 
*' It is the plaintiff's own fault that he has not enjoyed 
*' the full benefit of all that he stipulated for. Accord is 
" no bar without satisfaction ; but a party is not to be 
"permitted tog^y there is no satisfaction, to whom 
" satisfaction has been tendered according to the terms 
" of the accord." 
If creditors act under a composition deed they are as creditors 

'^ ' acting under 

much bound as if they had signed it. (a) Thus where *^f^ ^ 

' ** -which they 

there had been a deed of assignment of all a debtor's have not 

signed. 

effects to trustees executed by the debtor, but not by the 
trustees or any of the creditors, but the trustees, with the 
knowledge and approbation of one of the creditors, 
acted under it, and took possession of the property 
belonging to the debtor; this creditor was not allowed to 
set up this deed as an act of bankruptcy. (5) Gt&6«, C. 
1., said, " Here, although £/oom (the petitioning creditor) 
*' did not formally sign and seal the deed, he was privy to 
" its contents, and he approved of the trustees' taking 

(a) Ex parte Sadler and Jackson, 15 Ves. 52. Ex parte 
CawkweUy 1 Rose, 313. Ex parte Lowe, 1 Glyn & Jam. 78. 
Ex parte Shaw, I Mad. 598. 

(6) Back v. Gooch, 4 Camp. 232, and see Hicka v. Burjvtt, 
4 Gamp. 235. WiOiams v. Wal^^ 4 Esp. 219. 
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Equity. 



possession of the property under it for the purpose' of 
" being distributed among himself and the other creditQffe*: 
" Indeed it is admitted that in point of fact he did assent 
" to the deed. Having done so» I am of opinion that he 
" cannot now turn round and say that it was fraudulent^* 
And it has been laid down (a) by Lord Kenyon^ C. J.» that 
where creditors have not actually signed a deed of com- 
position, but have taken the security proposed by the 
agreement, they are to be considered as having acqui- 
esced in it, and are bound by it. 
Doctriiie iu In the case of Spottiswoode v. StockddU {jb) the doctrine 
in question is thus stated by the Lord Chancellor, *' I 
take it to be quite clear that if creditor%are to execute 
a deed of assignment by a time stated Uierein, and it 
is provided by the deed that in case they do not do so, 
the deed shall be null and void, in case Uiey do not 
execute the deed within that time, the deed is void at 
" law. (c) This deed, therefore, was void at law for that 
" reason. But it is the constant course in equity, that 
" if creditors act under such a deed, and thereby treat it 
as valid, although they have not executed it, a Court of 
Equity will also act under it, and treat it as valid, 
whether such creditors have signed it or not." 
Biu for ^^^ although the Courts will uphold arrangements for 

IJ^J^JI^ composition against those who have directly or indirectly 
nii*7th^*' ™**^® themselves parties to them, yet they are jealous 



(a) Jdfy V. WaUis, 3 Esp. 230. 

(6) Cooper, C. C, 102. 

(c) It will be seen, however, from the cases cited above, tliat 
even at law the deed is not treated as void, where the cre di tors 
have by their conduct ugnified their acquiescence m it. 
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of anr intcrfereaee on their part whicb would bare the arcditore 

rcAiscdto 

efbei of prejudicing the position of creditors who may Moede to it, 

. . 1 dismissed. 

not nave assented to the arrangement. 

Thus where the property of an insolvent was conveyed 
by deed to trustees, under trust to sell for payment of 
his debts, should the creditors come in and accept the 
composition thereby made, and several of the creditors 
refosed to come in, and in consequence of such refusal 
the trustees declined to execute their trust, and a bill 
was brought in to establish the deed, and have the trust 
property sold, and the money applied in discharge of the 
creditors coming in under the deed $ the Master of the 
Rolls dismissed the bill, on the ground that the meaning 
of die conveyance was that it should be for the benefit 
of oB the creditors or none, (a) 

It has been decided that creditors whose names have scheduled 
been scheduled in a trust-deed for the payment of debts, executing^ 
but who have not executed the deed, need not be made ne^^noTbe 
parties to a Bill filed in Equity for the purpose of carrying |^^ ^ 
Ae trusts of the deed into execution. (6) The Lord ^^^ 
Chief Baron, in delivering judgment, said, " The mere 
"engagement by a person to pay the creditors, if he gets 
"in the fund, will not make them parties to any contract 
"for their payment; though, no doubt, where the 



(a) AAerttm ▼. Worth, (A. D. 1764.) 1 Dickens, 375. From 
the report of this case it does not appear that there was any pro- 
viso rendering the deed void in case all the creditors should not 
oome in. The intention of the deed, however, in the judgment 
of the Master of the Rolls, was that they should. 

{h) Pnuer^. Edwards, 1 V. & Ck>ll. 481. See also the 
obsenntions of the Lord Chancellor in HamiUoH ▼• Houghton, 
ia Drat Phw. 2 Bligh, 186. 



50 WHERB DBED NOT 



€t 



creditors are parties to, and interested in, a contract 
*' of that nature, they must be made parties to a bill for 
" carrying that contract into effect." 

Where any of the creditors execute by attorney, the 
Creditor execution should be in the name of the principal, (a) 

executiiig '^ r \ / 

by attorney. One partner has no authority to bind his co-partner 
Where only by deed, althouffh, for the convenience of commerce, he 

one of se- -^ ° 

reraipart. is allowed to do SO in the case of negotiable instru- 

ners exe- 
cutes the ments. (o) 

Nor does a general partnership agreement, though 
under seal, authorise the partners to execute deeds for 
each other, unless a particular power be given for that 
purpose, [fi) 

A co-partner's subsequent acknowledgment of the 
authority of a partner to bind him by deed, will not be 
sufficient, (c?) But a partner may bind his co-partner 
by deed, if he have a special power under seal for that 
purpose, (e) 

If^ however, one partner executes a deed for, and on 
behalf of the firm, in the presence, and with the con- 

(a) Combe's ease, 9 Co. 76. Froniim ▼. Small, 2 Ld. Raym. 
1418. Barford ▼. Shiekejf, 2 B. & B. 333. WUks v. Back, 2 
East, 142. Berkeley v. Harcfy, 5 B. & C. 355. Story's Law 
of Agency, s. 148. The best and safest mode in such a case is, 
to sign the name of the principal ('* A. B.'*), and add, "by his 
attorney (C. D.*'). 

(b) Harrison v. Jackson, 7 T. R. 207 ; and see Hall v. 
Bainbridge, 1 Man. & Gran. 42. 

(c) Per Lord Kenyan, C. J. in Harrison ▼. Jackson* 7 T. 
R. 207. 

{d) SteigUtz v. Egginton, Holt, N. P. 0. 141. BrtOtonv, 
Brutton, 1 Chitt. 707. 

(e) Appleton v. Binks, 5 East, 148. Berkley y. Hardy, 5 
B. & C. 355. 
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In the case of Hawkshaw v. Parkins, (a) in reply to 
a question by the Lord Chancellor, whether, if two 
partners have a demand against a principal and surety 
by bond, and one professing to act for the other as well 
as himself, signs, seals, and delivers a release, that re- 
lease is at law valid against himself, if void against his 
partner; the Solicitor General {Sir Robert Gifford) 
amicus ctcritf, stated that he had never known the point 
occur in practice, but thought that the release might be 
pleaded ; that a deed, amounting to a mere acceptance 
of terms of composition, executed by one partner, is not 
binding on the rest, but that a release so executed binds 
all; the release of a joint obligation by one being at 
law an extinguishment of the debt. 

In WiUiams v. Walsby (6) the question was, whether a 
release, signed by one of three assignees of a bankrupt's 
estate, in the presence, and by the consent of another 4)f 
them, but with only a general authority on the part of 
the third given to the two others to act for him • and 
Lord EUenborough said, that that was not sufficient to 
support a release. There should have been a special 
authority from the third assignee to execute the deed, 
and the general authority given by him to the other 
assignees did not warrant their signing a release on hii 
behalf. 



(a) 2 Swanst 554. 
(6) 4 Esp. 219. 



CHAPTER VI. 

PROVISO IN CASK OF NON-BXECUTION BY ALL THE 

CRSDIT0R8. 

T&B expediency of introducing into every deed of com- Expediency 
position a proviso for making the*same void in case it proviso, 
is not executed by all, or the most considerable part of 
the creditors, is strongly stated by Bayley, J., (a) " There 
"can be no doubt that an agreement for a composition 
^ ought to contain a clause to that effect, and that no 
" man in his senses ought to sign such an instrument 
''wilihout it, for otherwise the object of the instrument 
may be defeated. If a party at the time when he signs 
an instrument annexes to his signature a condition 
''that the deed is only to have effect against him in case 
" aU the creditors sign it, it will be void as to him unless 
"they do sign.'' 

The leaning of the Courts, however, has been to uphold couru in. 
the validity of deeds of composition, whenever they could houf the val 
do so ^thout directly militating against such a proviso ^^^ ^ 
as we are here considering. Thus, where there was a Jio".^**" 
proviso in the deed, that if all and every of the creditors 
whose debte respectively amounted to more than 5/. 
should refuse to execute, or otherwise consent to the 
deed within six months from the date thereof, it should 

(a) Lewis v. Jones, 4 B. & 0.51lt 






54 PROVISO IN CASE OF NON-BXBCUTION 

cease and become void to all intents and purposes, and 
the deed was not executed by some of the creditors, 
whose debts respectively were above 5/. ; it was held (a) 
that the non-execution by them was not sufficient, to 
avoid the deed without evidence to prove that they or 
any of them actually refused to execute or consent to 
the deed. That was a case which turned upon the 
liability of the assi^ees under a composition deed, for 
rent due upon a lease conveyed to them by the deed of 
assignment ; the Court of K. B. was clearly of opinion 
that as the deed vested the whole interest in the assig* 
nees, unless it was divested out of tliem by the absolute 
refusal of some one of the creditors to execute or other- 
wise consent to the deed, that interest which had once 
vested, continued in them ; and that being so they were 
liable for rent. So where there was a deed of compo* 
sition and assignment to trustees, with a proviso tibat the 
trustees and the rest of the creditors should execute the 
deed within a certain time specified in it ; and two only 
of the trustees executed the deed ; it was held (6) liuit llie 
non-execution by the others did not make the deed void. 
And where, by an agreement between defendants (who 
wete in embarrassed circumstances) and their creditors, 
the property of the defendants was put into the hands ci 
trustees for the benefit of the creditors, and the defend* 
ants were to execute to the trustees a conveyance of all 
their estate, in which deed there were to be inserted all 
other and usual and necessary clauses and conditions ; 
and the trustees afterwards tendered for execution by 



(a) Holmes y. Iawb, 3 B. & C. 242. 
(6) StnaUy, Marwood, 9 B. & C. 300. 
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die defendants a conveyance of all their estate, containing 
a daose of release, which the defendants objected to as 
insaffidenty not having been executed by all the cre- 
ditors, and refused to execute the same, and the meeting 
was adjourned, in order that it might be ascertained 
irfietlier a creditor whose signature to the instrument 
WM wanting, would execute it, and in the meantime the 
pfadntifis (creditors of the defendants) commenced an 
action against the defendants ; it was held (a) that the 
plaintifis, who as creditors were parties to the aforesaid 
agreement, could not sue for their original debt, at least 
not until the oonreyance had been ezScuted by all the 
creditors, and refused by the defendants. Tindai, C. J., 
said, '* I do not say that an absolute refusal to execute 
"die c on veyance, as it stood, might not have remitted 
"the ereditors to their right, but in the present case it 
"is only necessary to observe that there is no evidence 
" of a sufficient toider of any release/* 

In a case where by the terms of an agreement it was ^here eve- 
pravided that if all the creditors whose debts amounted upderthe 
to 5/. did not sign the agreement within a certain time, ^^gh he 
the agreement was to be null and void, and a security ^cut?it. 
was given for the payment of certain instalments ; and 
two of the creditors of the above description did not 
sign die agreement within die specified time ; it was 
held (6) diat as they had taken the security proposed by 
the agreement for the composition deed, though they had 
not actually signed it, diey must be taken to have acqui- 
esced in it, and were bound by it. 



(a) TaOoek ▼. Smith, 6 Bing. 33d. 
(6) Jolfy ▼. WaOiM, 3 Esp. 228. 
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Doctrine in A Court'of Equity is disposed to act in the saitte 
spirit, or rather to carry the principle still further. In 
8potti9woode v. Stockdale, (a) Lord Eldon said, ''I take 
"it to be quite clear, that if creditors are to execute a 
deed of assi^ment by a time stated therein, and it k 
provided by the deed that in case they do not do so 
the deed shall be null and void ; in case they do not 
execute the deed within that time, the deed is void at 
"law. This deed, therefore, was void at law for that 
"reason. But it is the constant course in equity, that 
if creditors act under such a deed and thereby treat it 
as valid, although they have not executed it, a Court 
of Equity will also act under it, and treat it as valid, 
whether such creditors have signed it or not.'' (b) 
Where by the terms of a composition deed all the 
estate and effects of the debtor were assigned to trustees 
upon trust to pay certain judgment creditors, and 
creditors whose debts did not amount to lOZ. respectively 
in full, and at the expiration of nine months afterwards 
to pay all the other creditors the amount of Ss, in ^ 
pounds and there was a covenant by the creditors that 
they would release their respective claims to the insol- 
vent ; and the indenture contained a proviso, that in case 
any creditor whose debt should amount to 100/., or any 
two creditors whose debts together should amount to 
150/., should not execute the deed within three calendar 



(a) Cooper, C. C. 102. Supra, page 48. 

(fr) It will be seen from the cases cited above, that Courts of 
Law are prepared to give the same effect to these deeds as 
Courts of Equity, under the circumstances mentioned in his 
Lordship's judgment. 



BY ALL THE CREOITOB8« 57 

AMmthSf the deed should he void; and the other cre- 
ditors cjuscutisd the deed within the three months, hut 
the two judgment creditors, whose joint deht exceeded 
150/.* did not execute the deed at all ; it was held (a) that 
ihe deed was not thereby rendered void, the intention 
manifestly heing that only those were to execute the 
deed who were to receive Uie composition under it. 
But where before the execution of a composition deed, where the 

... - . f, deed is con- 

it was agreed m the presence of the surety for payment sidered as 

oi part of the composition, that it should be void unless 
all the creditors executed it ; and the surety then at the 
same interview executed the deed, and it was then de- 
livered to one of the creditors to get it executed by the 
other parties^ it was heldc^) that the delivery of the deed 
by the surety was conditional and not absolute on his 
part — that die deed was an escrow, (c) and that as all 
the creditors had not signed it, the surety was not bound 
by it. Per CWriom, " The conversation which took place 
" previous to the execution of this deed, must be taken 
** as part of the whole transaction ; and if so, the subse- 
"qoent delivery of the deed by the defendant was con- 
''ditional and not absolute on his part.' 



a 



(a) WdUv. GfreenhiB, 5 B. & A. 869. 

(h) Jbhnttmw. Baker, 4 B. & A. 440. 

(e) Care however must be taken that the delivery of the deed 
tt in escrow, be to a stranger ; for if the deed be delivered to 
the party to whom it is made as an escrow, upon certain con- 
ditioos, the delivery is absolute, and the deed will take effect 
inmediately ;. nor will the party to whom it is delivered be 
bound to perform the conditions. Shepherd's Touchs. 58. 1 
httt 36 a. ThoroughgootTi Case, 9 Co. 137 a. 

D 3 
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Effect of the Where there was a clause in an agreement for a coin- 
words in . . . ,. , , «. « J* 
the body of position providing, that in case any of the creditors 

the deed 

controUing having dehts above 10/. should refuse to come in within 
fourteen days from its date, the agreement shdtdd be 
void ; and this agreement was signed by A. and the rest 
of the creditors, with the exception of B., whose debt 
amounted to 150/., and a deed was afterwards prepared, 
which embodied the terms of the agreement, with the 
exception of the clause respecting the eiSect of all the 
creditors not coming into the arrangement; and con- 
tained a release, but set out the circumstances as a 
consideration, and the deed was signed by A. and 
several of the creditors, but B. proved that he refused to 
come into the arrangement, and that the agreement 
was tendered to him for signature, but not the deed. 
In an action on two promissory notes brought by A. 
against one of the trustees under the deed, who had 
given the notes as a security for the amount of Ss. in 
the pound. Best, C. J., said, (a) "The question will be, 
"whether the execution of the deed was improperly 
stopped by the defendant ? for if he changed his 
mind and did not use due diligence to get the- 
" creditors to execute, it will be his own fault, and 
''he cannot set it up now as a defence. I agree 
'* with the case {b) decided in the Court of K. B., but 
all that is there laid down is, that it is not enough to 
produce a deed, and say, we do not find the signature 



(C 



<( 



(a) Enderhy v. Corder, 2 C. & P. 203. The Court on ap- 
plication for a new trial held that the opinion expressed by the 
Lord Chief Justice was correct. 

(6) HohMB y. Love, 3 B. & C. 243. 
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" of the creditor ; but you must go further, and shew 
" that he actually refused to execute it. No doubt the 
" agreement is merged in the deed. My present opinion 
" isy that looking at the whole of the deed, the other 
"parts of it control the release. I am also of opinion 
" that the deed and the giving of the notes must be taken 
"to be one transaction. The understanding of the 
"parties must have been that the notes were not to be 
" acted upon, unless the defendant retained possession 
"of the funds/' 



I 
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CHAPTER VII. 

RIGHTS AND ' LIABILITIES OF TRUSTEES UNDER 

COMPOSITION DEEDS. 

Assignnees It has been held at Nisi Prius, (a) that the assignees 

not bound 

to accept a of an insolvent estate are not bound to accept of a lease, 
of the existence of which they were not aware at the 
time when they executed the deed, and which turns out 
to be prejudicial to the creditors, but that the question, 
whether, after they were aware of it, they have so dealt 
with the property as to make themselves assignees of it, 
is a question of fact for the jury. 

In the case (a) which turned upon this point, Lord 
Tenterden, C. J., said, ** I think that persons taking an 

Analogy be- " assignment like this, for the benefit of creditors, are 

tween com- ° 

position and *' for this purpose in the same situation as assignees 

bankruptcy 

in this re- " of a bankrupt, and consequently not bound to take 

£D6Ct 

" anything which they may consider injurious to the 
'* creditors. I am of opinion, therefore, that they have 
the same rights of dealing with the property, to ascer- 
tain whether it is likely to be beneficial, and among 
" others, to put up a lease for sale, to try whether 
** anything could be made of it, without thereby charg- 
*' ing themselves with it. So I think these defendants 
" would have the same power and protection, if in the 
*' evidence you think that was all they intended by it. 

(a) Carter v. Warner Mood. & Mai. 479« 
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" If» however, they do anything beyond this, if they 
" even deal with the estate as their own, and use it in a 
" manner injurious to the persons otherwise entitled to 
" it, they are not within this protection." (a) 

But if the assignees do act as owners of the lease* 
they must be considered as having taken it, and are 
therefore liable upon the covenants of the lease. (6) 

It will be observed, that the above doctrine has only 
the authority of a Nisi PriuB decision, and must, there- 
fore, be received with caution, cc) 

There is a very important distinction between Com- 
position with creditors and Bankruptcy, arising from the 
75th section of 6 Geo. 4, c. 16 ; whereby it is provided, 
that a bankrupt shall be discharged from the payment 
of rent and performance of covenants under a lease, if 
the assignees decline the same, " in case he deliver up 
** such lease or agreement to the lessee, or such person 
" agreeing to grant a lease, within fourteen days after 
" he shall have had notice that the assignees shall have 
" declined, as aforesaid." So that, if the assignees do 
throw up the lease, the bankrupt, who has been stripped 



(a) On the right of the assignees of a bankrupt to ascertain 
whether the acceptance by them of a lease will be beneficial to 
the estate or not, vide Ikrner v. Riehanbon, 7 East, 339. 
BmtrdUhr ▼. JDaton, 1 Esp. 233. Htuuon ▼. Stevemcn, 1 B. 
& A. 303. 

{h) Carter v. Wanu, Mood. & Mai. 479. 

(e) See the observations of Ptittesomt J., with reference to 
Otrter v. ' JFame, in How v. Kennett, 3 Ad. & £1. 659. That 
learned Judge there says, " It is a new proposition to me, that, 
'* where property is assigned by deed to a trustee, the assignee 
** can repudiate it** 
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of all his beneficial property, is not obliged to sustain 
the burthen of a prejudicial lease. But as there is no 
legislative provision of this nature in favour of debtors 
amicably compounding with their creditors, it would 
seem hard that the former, after all the rest of their 
effects has been taken from them, shoidd be still liable 
upon a lease, which, after trial, their assignees discover 
to be too little beneficial to accept, (a) It might, perhaps, 
be not unsuccessfully contended, that the assignees, 
having signed the deed, must take all or none ; either 
accept the whole property of the insolvent, and make 
the most of it, or repudiate the trust as prejudicial alto- 
gether, and refuse to execute the instrument. And it 
might be advisable to make an exception of the lease in 
the assignment, where doubts are entertained of its 
being a beneficial interest. 
Action for The following case (b) is in favour of the view taken 

use and oc- 

cupation above of the liability of the assignees, although it turned 

brouglit 

against ultimately upon a somewhat different point. A trader, 

tim fit GGS 

being in difficulties, executed a deed of assignment to 
trustees of all his stock in trade, household goods, debts* 
estate and effects, in trust to sell for the benefit of his 
creditors. No express mention was made in the deed of 
his interest in certain leasehold premises which he held 
under a demise. The insolvent's family continued on the 
premises a short time after the assignment, carrying on 
the business, and accounting to the trustees. They then 
left, and the trustees put in a shopman, who continued 

1 

(a) See the remarks by Taunton, J., in How y. Kefimtt, 
3 Ad. & £11. 662 

{b) How ▼. Kennett, 3 Ad. & £11. 659. 
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to carry on the business^ accounting to tfaem, for about 
a week. No new stock came into the house. A few 
days afterwards the shop was shut up, but the man 
dept at the house for the purpose of taking care of the 
goods, until the property remaining on the premises was 
sold by auction, by order of one of the trustees. This 
trastee then tendered to the landlord half a year's rent, 
for which, he said, he considered the assignees ac- 
countable, and the keys of the premises. The landlord 
agreed to take the rent, but refused the keys, saying, 
that he had nothing to do with them until Midsummer 
of the following year. He afterwards brought an action 
of assumpsit for use and occupation against the assignees. 
The defendants had a verdict at the trial, and the Court 
of K. B. refused to grant a rule for a new trial, on 
account of the form of action which had beeti adopted. 
LUtledale, J., said, " I agree that an assignment at 
*' common law charges the assignee with the premises 
''unless he disclaims. But the question here is, 
** whether an action for use and occupation lies ? The 
" defendants became assignees of a yearly term in the 
** premises, but did they actually enter and take posses- 

** sion ? If they took to the premises under the 

*' assignment, use and occupation lies ; if they merely 
*' used them to sell the goods, it does not necessarily 
" follow, in point of law, that they are liable in this 
*' form of action. Perhaps an action of Mt might lie, 
" the declaration stating, that the term was assigned to 
** the defendants ; but in an action for use and occupation, 
** it must be shewn that the defendants in fact oeeupied." 
PaUesonf J., also threw out the same suggestion, that an 
action of debt might perhaps be nudntained, ** but not 
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" an action for use and occupation, unless an actual oc- 
** cupation were proved. That was a question for thje 
"jury." 
2JJ2^ Where the assignees of an insolvent estate advanced 
money. to a third party, with whom the insolvent had before 
the assignment lodged goods for sale, as an indemnity 
for a debt due from the insolvent to that third party, a 
sum of money for the duties claimed upon the goods, 
upon his representation that he could sell them at a 
price named, which would leave a surplus after dis- 
charging his own Hen, and he was unable to effect the 
sale at the price agreed on ; it was held, that the as- 
signees might recover back the money so advanced, 
as having been paid on a consideration which had 
failed, (a) 
When ac- jf money is placed in the hands of a trustee, to be 
brought distributed amongst the different creditors in propor- 
tnistee. tion to their different claims, no action can be main- 
tained against the trustee by one of the creditors, ui^til 
the proportions due to the different claimants have been 
ascertained, (b) 
Partners Where one of two partners signs a composition deed, 

trustee. and sets his seal thereto, and there is a covenant on 
the part of A. as trustee, with the several creditors 
parties thereto, and each and every of their several and 
respective partners, for the payment of the instalments 
due upon their respective debts, the partner who has so 
affixed his seal, may bring an action of covenant alone 
against A., for the other partner is not a party to the 



(a) Livesey v. Willis, 5 Taunt. 446. 
(6) Robson v^ Andrade, 1 Stark. 372. 
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deed, (a) And if a trustee covenants with the several 
creditors of a debtor, parties to the deed of composition, 
to pay to them certain dividends upon their respective 
debts, which debts are to be set opposite to their re- 
spective names and seals in ihe schedule annexed to the 
deed, it is no defence to an action brought against him 
hj one of the creditors, party to the deed, that the latter 
did not set the amount of his debt opposite to his name, 
provided the trustee had notice before action of the 
amount of the debt. (6) 

Where a sum of money had been paid to a banking Dittorbinr 
firm under a mistake of facts, and the firm afterwards 
became insolvent, and their estate was assigned over to 
trustees, and an action was brought against the latter 
to recover the money so paid by mistake ; Lard Kenyon, 
G. J., at the opening of the case at Nisi Prius, asked if 
the defendants, the trustees, had made a final dividend 
of the insolvent estate, as in that case he woidd not 
allow the dividends to be disturbed, or the trustees to 
be charged out of their own estate, (c) It is difficult, 
however, to conceive on what legal principle such a dic- 
tum can be supported, unless, indeed, the plaintiff had 
been party to the trust-deed, of which there was no 
evidence in the case. The trustees would clearly be 
answerable for any misapplication of money which 
might come into their hands ; and supposing that the 
case for the plaintiff were proved, namely, that he had 



(a) Metcalfv, Ryeroft, 6 M. & S. 75. 
{h) Daniel Y, Saunders, 2 Chitty, 564. 
(c) Fyddl V. Ckrk, 1 Esp. 447. 
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pdd the bankers monej under a mistake of facts, lihe 
trustees, in dealing with the money, would, however un- 
wittingly, have been guilty of a misapplication, and 
therefore, it would seem, be personally answerable. 
^^'^^teeji -^ debtor assigned the whole oi his property to trustees 
responsible, for the benefit of his creditors, and afterwards filed a bill 
for an injunction to have the deed set aside, or the trusts 
transferred to other hands, and the trustees restrained 
from receiving any further part of the debtor's estate, 
upon the alleged grounds that they had suffered certain 
leasehold premises to become dilapidated, and had con- 
verted to their own use divers debts collected by them 
under the deed of assignment, and had been guilty of 
many other acts of misconduct. The answer of the 
trustees had not been put in when the application was 
made to the Court, which refused to grant it, saying that 
it would be much too violent a measure to suspend the 
operation of the deed upon a motion, and that the 
trustees were answerable personally for such misconduct 
as was attributed to them by the bill. The motion, 
therefore, was refused with costs, (a) 
2jjj!^^t Where two creditors had been appointed and had 
5f!!^^^ acted as trustees under a composition deed, and one o^ 
them had never exlecuted the trust deed, and the other 
brought an action in their joint names, without the con* 
sent of the former, the Court of C. P. refused, (jb) upon 
application, to strike out the name of the former as a 
joint plaintiff, there being no suggestion of fraud or 
improper proceeding. In that case Tindal, C. J., said, 

(a) Izxard v. Colbom, 13 Price, 327. 

(b) Emery ▼. Mwkhw^ 10 Bing. 23. 
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"Tkcttsnal course is for the dissenting plaintiff to re- 
** lease tbe defendant, and the question as to his right to 
''do so is then raised upon a suggestion to the Court 
*'that the release is fraudulent We have no authority 
"in this stage of the proceedings, unless the party's 
"name has heen used, not only against his will hut 
"fraudulently. If Jftdliie/on chose to act as trustee he 
"must hear all the burthens of such an office. No 
"authority can be adduced to show that the Court has 
"interfered to prevent an action by trustees, till all the 
"trustees have been indemnified by the creditors for 
"whom they act" 

Where a trader, being in embarrassed circumstances. Assignee 
made an assignment of all her effects for the benefit of executor de 
Imt creditors, in an action after her death brought 
against the assignee, treating him as executor de ion 
tort : it was held (a) that a list of the creditors made out 
about the time of the assignment, by the direction of the 
insolvent^ was evidence as part of the transaction for the 
purpose of disproving fraud, (b) 

If a trust for the payment of creditors is created by J|^'f, ^^* 
deed, to which no creditor is a party, and which is not sideredas 

'^ ' voluntary 

made by agreement with any creditor, and no considera- and re^o* 
tion move% from any creditor, such trust deed is consi- 
dered as merely voluntary, and will not be enforced by a 
Court of Equity against the parties creating the trust. 



(a) Lemt v. Roger$f 1 C, M. & R. 48. 

(6) In this case it was decided, that in an assignment made 
iSor the benefit of creditors by a trader and farmer, the words 
"ejgfkctss fioek, book* and book debts,** conveyed catOe on the 
Urm, 
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who miEiy vary it if they think proper by a snbBcqiicni 
deed, (a) 

And even where in a case such as this, a cireular lettei 
was addressed by the solicitor of the trustees to the cre- 
ditors whose names were scheduled in the deed, inform- 
inf^ them of the assignment for the payment of debts ; 
but it did not appear that the creditors ever submitted tc 
take the benefit of the deed, or conformed to its terms \ 
it was held that the circumstance of this letter made nc 
difference, and on application being made to enforce th^ 
deed, the motion was refused with costs. (6) 

In Acton v. Woodgate (c) Sir John Leach, M. R., said, 
'^ It is established by the authorities which have been 
" referred to, that if a debtor conveys property in trust 
" for the benefit of his creditors, to whom the conveyance 
is not communicated, and the creditors are not in any 
manner privy to the conveyance, the deed merely 



€* 

€€ 



(a) WaUwyn v. Coutts, 3 Mer. 707, and see Page v. Br9^ 
4 Ross. 6. Havauhaw ▼. HoBier, 7 Sim. 3. CcUger v. FaBtrnt 
1 Turn. & Russ. 459. Potter ▼. Blaekatoiu, I MyL & SL 307;. 

{b) Garrard ▼. Lord Lauderdaie, 3 Sim. 1, affirmed on wgtr 
peal, 2 Rubs. & Myl. 451. It is right, howerer, to draw atten- 
tion to the remarks of Sir John Leach, M. R., in AettmY, 
Woodgate, 2 Myl. & K. 495, where he says, ** Ixl the case dP 
Cfarrard y. Lord LoMderdfde^ it seems to have been considend 
that a communication by the trustees to creditors of the fact 
of such a trust would not defeat the power of revocation 
by the debtors. It spears to me, however, that this doc^ 
trine is questionable, because the creditors, being aware of 
such a trust, might be thereby induced to a forbearance in 
respect of their claims, which they would not otherwise have 
exercised." 
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"opentet as a power to the trustees, which is revocable 
"by the debtor^ and has the same effect as if the debtor 
''had delivered money to an agent to pay his creditors* 
**aBd bef(Hre any payment made by the agent, or commu- 
''■ication by him to the creditors, had recalled the 
''moaey so delivered/' 

It has, however, been laid down, that though a letter i^terof 
of attorney is revocable at common law, yet where it 
ooncems payments of debts it shall be continued in 
Equity, (a) 

A conveyance for payment of debts generally, to which stat. 97 
no creditor is a party, and in which no particular debts 
ne expressed, is a fraudulent conveyance within the 
itatote, 27 Elia* c. 4, (fi) against a subsequent purchaser 
fir valuable consideration, (c) 

But where, during the period between judgment ob- stat. is 

£Uz« c> S. 

toned by a creditor against his debtor and execution, 
the latter made an assignment by deed of all his effects 
to trustees for the benefit of all his creditors, under 
which deed possession was taken immediately afterwards, 
but die deed was not signed by any of the creditors ; 
and it appeared that the insolvent had been desirous of 
making, and had given instructions for preparing such 
an asgignment some months before, and it was found by 
4ie jury that the deed was executed with an intent to 
defeat the judgment creditor $ the Court of K. B. held 



(«) Yin. Abr. Tit « Ck)untennand'* ( A) 14. 
{h) Made perpetual by 30 Eliz. c 18. 
(e) Suffdem*9 Vend. & Pur., 3, 285., tenth edit. ; and see 
Utdi V. Leech, 1 Cha. Ca. 249. 
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that the assignment was not fraudulent and void, under 
Stat. 13 Eliz. c. 5. (a) 

Where jf by the tenns of ihe trast-deed the trusts are de- 

purchaser ' 

under trust clared to be for payment of debts in ffeneral> a purchaser 

deed is or is *^'' o**- 

not compel, of land, though he had notice of the trust, is not affected 

led to see to 

the appiica- with misapplication of the money, (Jt) for he cannot be 
purchase expected to see to the due observance of a trust so 
'"°°®''* unlimited and undefined, (c) But if the trust declared 
be to pay debts particularly mentioned in a schedule, on 
in the deed of trust, in such case the purchaser must 
see the money rightly employed and the debts dis- 
charged, (d) 

(a) Piekstock T. Lyster, 3 M. & S. 371, and see Estwkk ▼. 
CaiUand, 5 T. R. 420. The difierence between 13 Eliz. c. 5^ 
and 27 Eliz. c. 4, is this : 13 Eliz. c 5. (made perpetual by 29 
Eliz. c. 5.) relates to conveyances as against creditora existing 
at the time of the sale, assignment, &c., and renders all gifts, 
grants, conveyances, &c., of goods and chattels made with 
covinous intent absolutely void ; but conveyances of land are pro- 
tected, when made on good consideration and bond JUk, being 
lawfully conveyed to any person not having notice of the fitmd. 
27 Eliz. c. 4, was enacted for the protection of purektuers, and 
relates only to conveyances of ** lands, tenements, or aiker hen- 
ditaments," rendering wholly void all such conveyances as are 
made with intent to defraud and deceive subsequent purchasers 
for value. See the provisions of these two statutes ably discussed 
in Smith's Leading Cases, vol 1, pp. 9-13. 

(6) Dunch V. Kent, 1 Vem. 260. WUUamson y. Cwiis, 3 
Bro. C. C. 96. Culpepper v. Asten, 2 Cha. Ca. 221. 

(c) Sugden^ Vend. & Pur. 3, 164. 

((f) Spalding v. Shalmer, I Vem. 301. As to causes where 
purchasers are or are not compelled to see to application of 
purchase money, see Crewe v. Dxeken, 4 Ves. 97. Madeod v. 
Drummond, 17 Ves. 152. Jenkins r, HUes, 6 Ves. 662. 
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In Spalding v. 8halmer,{a) the Lord Keeper said, 
"Where lands are to be sold for payment of par- 
"ticular debts^ the purchaser must take care to see his 
"money rightly applied, and if the debts be not paid, 
*'tkat is such a breach of trust as shall affisct the 
"purchaser ; but if more be sold than is sufficient to 
"pay the debts, that shall not turn to the prejudice of 
"the purchaser, for he is not obliged to enter into the 
"account^ and the trustees cannot sell just so much as 
"is sufficient to pay the debt/' 

Where by the terms of a deed for the benefit of ere- interest 
ditorsy in the case of the insolvency of the separate debts coi- 
estate of A., one of two partners, the trusts as to the trosteesT 
separate estate were declared to be to collect and get in, 
sell and dispose of the same, and out of the produce of 
snch sale' to pay the separate creditors of A. ; and as to 
tite partnership estate they were, that the trustees 
should within a year after the date of the deed, in the 
first place pay off all debts due from the partnership, 
sad in the next pay over to the other partner one equal 
half part which should after such payment remain of 
such partnership monies, and retain the other moiety 
upon the general trusts of the indenture ; and in conse- 
quence of difficulties having arisen as to the claims of 
die separate creditors, who were more numerous and 
more deeply involved than the joint creditors, the trus- 
tees declined to make any distribution of the funds to 
either class of creditors without the sanction of a Court 
of Equity, and it appeared that A/s separate estate was 



(a) 1 Vern. 301. 
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insolvent to a veiy large amount^ but that the joint 
estate was sufficient to pay, not only the principal 
monies due to the joint creditors, but interest at 4l. per 
cent, from the time appointed by the deed for the pay- 
ment of the joint debts ; and the question before the 
Court was, .whether such interest, in addition to the 
principal monies due, should be paid to the joint cre- 
ditors out of the joint estate, before that estate should 
be applied in satisfaction of the other trusts of the deed ; 
the greater portion of the debts due to the joint creditors 
being such as did not in their nature bear interest; 
Lord Abinger, C. B., decided id) that the joint creditors 
were entitled to have interest on their debts at 41, per 
cent., from the day appointed by the deed for the pay- 
ment of their debts. 
Trustees Trustees under composition deeds retaining balances 

retaining ** 

balances, in their hands, of which they have either directly or 
indirectly made a profit, are chargeable in Equity with 
interest upon such balances, in the same manner as they 
would be in the case of any other trust. The hazard to 
which, during six months after a composition deed has 
been executed, the trustees under it are exposed in don- 
sequence of the provisions of the third and fourth 
sections of 6 Geo. 4, c. 16, and the thirty-second section 
of 7 Geo. 4, c. 57 f is discussed in a subsequent part of 
this work. (6) 

(a) Pearee ▼. Slocombe, 3 T. & Coll. 84. See also the case 
of Hamilton \, Houghton, in Dom. Proc., 2. Bligh, ljB6,, where 
the Lord Chancellor says, " The mere direction by deed to pay 
** a debt, does not infer either contract or trust to pay interest 
'* upon debts by simple contract. ** 

(6) See Chap. XI. 
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CHAPTER VIII. 

HOW FAR SURETIES AND COLLATERAL SECURITIES 

ARE AFFECTED. 

In ex parte Olendinning, (a) Lord Eldon said, " If a ExpreM 

''man by deed agree to give his principal debtor time, of secori. 

"and in the deed expressly stipulate for the reservation 

"of alibis remedies against other persons, they shall still 

" remainliable, notwithstanding the arrangement between 

"their principal and the creditor ; but if the creditor do 

** not reserve his remedies, the deed will operate as a 

** dischanre to the sureties ; which rule, I conceive, is 

" founded upon this maxim, that it is against conscience 

" fipd equity that you should put persons in a situation 

"in which they have not contracted to be placed 

" Ever since Mr, Richard Burke's case (6) the law has 
Vbeen clearly settled, and it is now perfectly understood 
**ih9ft unless the creditor reserve his remedies, he dis- 
" charges the surety by compounding with the principal ; 
" (tnd the reservation must be upon the face of the in- 
" strument by which the parties make the compromise ; 
" for evidence cannot be admitted to explain or vary the 
" effect of the instrument." 



(a) Buck. 519. 

(6) See the judgment otLord Eldtm in English v. Darky ^ 2 
B. & P. 62. 



« 



74 HOW FAR SURETIES AND 

impUed But from some observations of the Lord Chancellor^ 

reserva on. .^ gx parte Gifford (a) it would seem that the reservation 
of remedies against a ^xireXj loii^X he implied s for he 
there says, " there are many cases (b) in which it is not 
imprudent for the debtor to make the composition, 
with a reserve of the remedies, either understood^ or an 
express declaration to that effect." Perhaps, there- 
fore, parol evidence might be admitted to shew that the 
composition was made with the privity and at the re- 
quest of the surety, who would thus be deprived of the 
right of recovering over against his principal, if called 
upon himself by the creditor to pay the difference be- 
tween the amount of composition and the whole debt 
In the case, however, of Boultbee v. Stidtbs (c) where a 
creditor took a mortgage from his principal debtor for 
less than the whole debt, and it was agreed between them 
that the residue shoidd be paid by instalments, and a 
warrant of attorney was given to confess judgment for 
the balance, but expressly without prejudice to any 
security which the creditor then held for the said debtor 
any part thereof. Lord Eldon granted an injunction 
against suing the surety. The grounds, however, of the 
Lord Chancellor's decision in this case mustbecarefuUy 
attended to. He says, ''The cases that have been 
" alluded to, and there is a great variety of them, are 
" those of a creditor entering into a composition with the 
" person liable in the first instance ; with a stipulation 



(a) 6 Ves, 807., and see note at end of Lewis y, Jones, 4R 
& C. 516. 

(6) Cowper v. Smilh, 4 M. & W. 519. 
(c) 18 Ves. 20. 



COLLATERAL SECURITIES ARE AFFECTED. 75 

^'that it shall not prejudice his remedies against others, 
"who are liable as sureties. The ordinary case is that 
" of compositions upon bills. The answer given is, that 
''by the agreement, reserving ihe creditor's remedy 
"against sureties, the situation of the surety is not 
'^varied ; and that doctrine has been held at law as well 
''as here ; but I agree that a stipulation of that kind is in 
" many cases so very absurd that it must be seen plainly ; 
"and the true question is, whether these words in 
''the warrant of attorney, 'without prejudice to any 
"'security,' mean that this bond was to be saved against 
"the surety; the demand upon which was intended to 
"be arranged by that transaction ? or whether the mean- 
"ing of those words is not, that the princi^ debtor 
"being in the habit of giving securities to the creditor 
*^ from time to time, this transaction should liquidate the 
''matter of the bond, but shoidd not prejudice the 
" banker's right as to the other securities in his hands. 
" If this is the meaning of this transaction, it puts an 
"end to the right against the surety." So that this 
decision proceeded expressly upon the ground that the 
particular security, mr., the bond upon which the surety 
in this case was liable, was not intended to be saved 
amongst the other securities. 

And in the same case Lord Eldon says, "The objec- Rearou 
" tioa to the reserve of remedy against the surety consists reservation 
"in the interest the principal has that the surety shall 
" not be applied to. It is said that the principal cannot 
" by contract deprive himself of the benefit derived from 
" that forbearance ; and there certainly have be^n de- 
"cisions, that if time is given to the principal^ reserving 
" the right to go against the surety,.the principal cannot 

E 2 
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raise the objection upon his ri^ht to time as against 

the surety; as there is the contract of the principal, 

'' arising out of the contract for reserve againeit the 

surety, that the latter, if the creditor goes against hinC, 

shall not be deprived of the benefit of the contract as 

against the principal. That was Burkes case, as to 

*' which I will look at the note I have. If the contract 

''for reserve against the surety prevents his remedy 

" against the principal, that contract for reserve will not 

" do ; but the question is, whether it does in law deprive 

'' the surety of that benefit?*' 

It is apprehended that this last proposition must be 
intended to apply to those cases only (a) where the re- 
servation 6f securities takes place without the privity or 
consent of the surety, and where it might be contended, 
that allowing the creditor to recover against the surety 
would operate as a fraud upon the principal, inasmuch as 
it would give the surety a right to proceed against the 
principal for a debt, from which by the composition the 
creditor had agreed to discharge him; for there seisms 
to be no reason why a surety should not preclude himself 
by his own act from recovering over against his princi- 
pal, where at his own request a creditor accepts a com- 
position from his principal debtor with a reservation of 
securities. At all events it is quite clear that where a' 
surety expressly contracts to remain liable, notwithstand-' 
ing a composition made with, and discharge g^ven, to hii 
principal, such surety is not discharged by a discharge 
of the principal, (b) 

(a) See EHgKsh y. Darley, 2 Bos. & Poll 61. GomUv. 
Robson, 8 East, 576. 
(6) Cowper v. SmUh, 4 H & W. 519. 
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Where A. gave a promissory note without value to B., 
who indorsed it over to his creditors^ and afterwards B. 
executed a deed of composition with them by which they 
agreed to accept a certain sum in discharge of the whole 
demand, and it was stipulated in the deed that they 
should not be debarred from suing on any of the securi- 
ties which they held, it was held (a) that by this agree- 
ment A. was not discharged. Lord TetUerden, C. J., 
said, " Deeds of this kind are very common, and it is 
"very usual to insert clauses like the present, reserving 
'*the remedy against the sureties. If we were to hold 
*'that notwithstanding such a proviso, the liability of a 
"person in the situation of the defendant was gone, it 
"might prevent such deeds from being entered into, 
"which would often be against the interests of all 
*!partie8.'' And Littledale, J ,, "Independently of the 
*' doctrine in Fenium v. Pocock,(jb) the special proviso 
"here takes the case out of the common rule as to the 
" discharge of sureties, by giving time to the principal, 
"for in this case the plaintiffs might have proceeded 
"against the surety at any time, even though the instal- 
"inents had been regularly paid ; and he in that event 
"might have taken his remedy against the defendant." 

But where the agent of an insolvent merely represented ^^^^J^J®" 
to the creditors, who were convened for the purpose of surety is to 

, ^ . . , , remain 

executing the agreement of composition, that the surety liable. 
\vould continue liable, notwithstanding the agreement of 
the creditors to accept in full five shillings in the pound, 
this was held (c^ not to prevent the discharge of the 

(a) NiekoU v. Narris, 3 B. & Ad. 41. 

(6) 6 Taunt. 192. 

(c) Z£wit V. Jones, 4 B. & C. 506. 
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surety. There Bayley, J., says, ''That was A misrepre- 
** sentation merely of the legal effect of the agreement. 
Now every man is supposed to know the legal effect of 
an instrument which he signs; and, therefore, this 
must be taken to be a representation as to a fact within 
the knowledge of the creditor, and such misrepre- 
sentation will not have the effect of avoiding this 
instrument, because it was not calculated to mislead 
the creditor.'^ And per Littledale, J., " It might be a 
question whether an agreement that the surety was; to 
continue liable to the creditor, and that he should not 
afterwards have recourse to the principal debtor would 
be valid, (a) notwithstanding the creditor signed an 
agreement to accept from the principal five shillings 
in the pound, in full satisfaction of the debt ; but theilB 
was hardly evidence of such an agreement; and I in- 
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'' cline to think, that if there was, it would not haire been 
" binding on the surety, for this reason, that if it were 
*' allowed to continue a debt against the surety, it would 
" be a fraud upon the other creditors who supposed they 
" had contracted with each other upon equal terms/' 
Where there But if there is no reserve of any remedy against the 

isnoreser. ' ^ o 

vation of sureties expressed or understood, then a discharge of the 

securities. 

principal operates as a discharge of the sureties. In eat 
parte Gifford,{]b) Lord Eldon says, "The case ex parte 
" Smith, (c) and many others, would have entitled the 
" surety to say, that if the estate of the principal was 



(a) See the observations of Lord Eldon in Boultbee v. Stubbs, 
18 Ves. 20. Supra page 74. 
(6) 6 Ves. 806. 
(c) 3 Bro. C. C, 679. 
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" dischaiiged, without any reserve of the remedies against 
"the sureties* they would be discharged ; first upon this 
"principle unquestionably: that the sureties, if they 
"paid the debt, would have been entitled to stand in the 
"place of the creditor in respect of the proof against the 
"estate of the principal ; and, therefore, whenit is stated 
'*in some cases, that it is for the interest of the surety 
''that the compromise shall be made, the answer is, those 
"for whose benefit it is alleged to be made, are the 
''proper judges whether it is for their benefit ; and it is 
"not to be forced upon them, they haying a cle{ur 
"equitable remedy to stand in the place of the creditor 
'proving. Another ground upon which it has been 
* reasoned in some cases, is, that upon the faith of such a 
'transaction with the principal, if there was no reserve 
f of the remedy against other persons liable, in order to 
''secure the intended effect of such a contract to discharge 
*" him upon such a payment, you must almost of necessity 
" infer that the party is not to take a remedy over against 
"others, which would forthwith bring upon the party 
" disduurged all the evil from which, the prior moment, 
" the other party had agreed to discharge him." 

Where no mention is made of collateral securities in a Effect upon 
case of composition, it becomes a matter of the utmost securities. 
importance to consider in what way a compromise 
effected with a principal debtor operates upon the situ- 
ition of his sureties, and the most frequent instances in 
vhich such a question is raised, are in the case of bills 
»f exchange and promissory notes, where the acceptor in 
be one case, and the maker in the other, are considered 
18 the principals, and the drawer and indorsers as the 
lureties. 
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The general rule of law is, that a release ta one of 
several obligors, where they are bound jointly aiid 
severally, discharges the others, and may be pleaded ix 
bar by all. (a) So if an obligee covenants not to sne tH 
obligor at aU, the latter may plead this as a release, t) 
avoid circuity of action ; (b) but the Courts have he!d 
that even where a joint and several obligor might ple&d 
a covenant not to sue in bar, yet still the obligee might 
sue the other obligors, (c) But if the obligee covenants 
not to sue for a certain time, this is no release or 
defeasance, but a covenant only, for the breach of which 
the obligor may sue in a separate action, (d) And the 
same doctrine has been laid down in the case of a simple 
contract debt, (e) 

It is however unquestionable, that an agreement oi 
the part of a creditor to give time to his principal debtov 
with a good consideration for the forbearance to me, wil 
operate as a discharge to the surety; and this upon tte 
ground that thereby the situation of the latter is alteted, 
Parol agree- and his risk increased. (/) But where the debt is by 

ment to 

fcive time in specialty, a parol agreement with the principal debtor to 
ciaitr debt', give time, even with a consideration for forbearance, is 

(a) 2 RoU. Ahr. 412. 2 Wms. Saund. 47. 5. n. (1). 
ClaytoH v. KytuutoH, 2 Salk.574. 

(&) JSbdffe$Y, Smith, Cro. Eliz. 623, per Buller, J., in Smit? 
v. MapUback, 1 T. R. 446, and /Mr Holroyd, J., in Davey r 
Prendergrcus, 5 B. & A. 193. 

(c) Lacy v. Kynaston, 1 JA. Ra3rm. 690. Dean v. NewhaH 
8 T. R. 168. HattoH v. Eyre, 6 Taunt. 289. 

(<f) Ayloffe v. Scrimpshire, 2 Salk. 573. 

(c) Thimblehy v. Barron, 3 M.& W. 210. 

(f) Tindal v. Broum, 1 T. R. 167. 
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fiot'Snfficieaty t» law, to discharge a surety. Davy v. 
,ptend€rgru8$. (a) In that case, Abbott^ C. J.» said, " There 
.*' may indeed be such a consideration for the agreement 
*'a8 may induce a Court of Equity to direct that the 
1' party shall not proceed to enforce his remedy at law. 
" But a parol agreement of this nature can never operate 
"to control the obligation of this bond in a Court of 
"law.*' 

Bat til EquUy the giving time by the creditor to the in Equity. 
principal, although by a parol agreement, is a discharge 
to the surety in the case of a liability contracted by 
deed. (6) 

In a case where a surety joined with a principal in a 
bond, with a penalty for securing an annuity, and upon 
forfeiture of the bond compounded with the creditor for 
a less sum than the amount of the penalty, and had the 
bond assigned to a trustee for the benefit of himself, and 
the principal afterwards became insolvent, and took the 
braefit of the Insolvent Act, the surety was allowed to 
consider the penalty of the bond as the debt, inasmuch 
as it did not exceed the debt which would have been due 
if there had been no composition, and to prove for that 
amount against the estate of the insolvent, (c) 

And where after a ca, sa. had issued against a de- 



(a) 5 B. & A. 187, and see Price v. Edmunds, 10 B. & C. 
582. Bvlteel v. Jarrold, 8 Price 467. Cocks v. Nash, 9 Bing. 
346. Blackburn v. Edwards, 10 Ad. & £11. 21. Semble 
contra, Archer v. Hale, 4 Bing. 464. 

(b) Rees v. Benningt<m, 2 Yes. Jr. 540. Bowmaker v. Moove, 
3 Price 214, and see Heath v. Key, 1 Y. & J. 434. 

(c) Batcher v. Churchill, 14 Ves. 567. 

E 3 
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fendantf the plaintiff, without the knowledge or consent 

of the bail, (as it was stated to the Court) agreed to take 

a composition of lOs, in the pound, in consequence of 

which the executing of the writ of ca. sa. was suspended 

for the space of three weeks ; this was held (a) to be no 

ground for setting aside the judgment which had been 

signed against defendant's bail for not surrendering up 

the defendant in discharge of himself. 

How CO- In ex parte Gifford, (b) Lord Eldon says, " With re- 

sureties are T ^ 

affected ** spect to co-sureties the case is different, but governed 
by principles in some degree the same. The prin- 
cipal is to discharge all the obligations of all the 
*' sureties : but they stand with regard to each other in 
" a relation which gives rise to this right among others ; 
'' that if one pays more than his proportion, there shall 
f' be a contribution for a proportion of the excess beyond 
the proportion, which in all events he is to pay. The 
party has a right to say for himself, he will not consi- 
" der the relation, but will take 6^., though the surety 
** is liable to pay 10^. He may say he will be passive as 
" to the other ^s, ; or he will discharge the whole debt, 
'' and at his own risk as to the remedy against the other 
" surety ; or he may reserve the remedy against the co- 
'' surety expressly. It depends upon the effect and the 
'' terms of the bargain actually entered into." 
Effect of In the case ex parte Wilson, (c) Lord Eldon said, '' It 

compound- 

ingr with " was very well settled by Lord Tkurhw (d) upon great 

- 

(a) Brickwood v. AnnUt 1 Marshall, 250. 
(6) 6 Ves. 807, and in the observations of Lord ChanceUor 
Harduncke in ex parte Bennet, 2 Atk. 526. 
(c) 11 Ves. 410. 
Id) Ex parte Smith, 3 Bro. C. C. 1. 
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"deliberation, that if a person, having the security of principal 
"drawer and acceptor* with effects, (a distinction much the case of 
" to be regretted, having given very mischievous authen- notes. 
" ticity to accommodation paper) gives the acceptor time ; 
"and much more, if the drawer fully discharges the 
"acceptor by composition, the holder can no longer 
" make a demand upon the drawer, whether solvent or 
" not ; for this reason ; that, if the drawer should come 
"upon the acceptor afterwards, the acceptor does not 
" receive any benefit by the composition. The nature of 
*' the contract must therefore be, that the holder shall so 
" deal with the bill, that no third person shall come upon 
" the acceptor in consequence of this act. I remember 
Lord Thurlow said, he had consulted the Judges upon 
that case. The decision is, therefore, of very high 
"authority.'' In conformity with this doctrine. Lord 
Ekhm, in the above case, decided that the holder of a bill 
of exchange having signed a deed of composition in full 
discharge of the estate of the acceptors, could not come 
upon the drawer. 

But in the case ex parte Wildman, (a) where the holder 
of a bill had compounded with the acceptors, and the 
drawer became bankrupt, and the holder had received 
nothing under the composition at the time he proved his 
debt under the commission against the drawer, and was 
therefore admitted a creditor for the whole amount of the 
bill, but afterwards received 2s. 6d. in the pound under 
the composition ; it was ordered by the Lord Chancellor 
that he should be let in to a dividend on his whole debt 
pro raid with the other creditors, and should account 






(a) 1 Atkyns, 109. 
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afterwards for what he had received, or should receive, 

on the bills of exchange, so that if he received more than 

would answer twenty shillings in the pound, he should 

account to the assignees for such surplus. 

Where one ^^ ^ ^^^^ (^) where an action was brought by several 

pirtoSfin- Partners, as indorsees of a promissory note against the 

^^^te^as' defendant as indorser, and it appeared in evidence that 

Irf^'**no^ one of the partners had discharged a. prior indorser, by a 

tion deed of composition, it was held that such deed operated 

as a release to the defendant. 
Accommo- '' It was formerly held that were a bill was accepted 
and notes, ''without consideration for the accommodation of the 
drawer, the drawer was to be considered the princi- 
pal debtor, and the acceptor as his surety; and, 
therefore, that time given to the drawer would dis- 
charge the acceptor, but time given to the acceptor, 
would not discharge the drawer. But this distinction 
has since been overruled; and in Courts of law the 
acceptor, in all cases of accommodation bills, as well as 
others, is considered as the principal debtor, though the 
holder, at the time of making the agreement, or even 
of taking the bill, knew the acceptance to have been 
" without value.'* {Jb) The leading case on this subject, as 
regards Courts qf law is Fentum v. Pococke, (c) and in 
Price V. Edwards, {d) Parke, B., says, '' I think that the 
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(a) EUison v. Defeil, cited Selw. N. P. 1. 365., but see 
supra pp. 50, 51. 

(h) Byles on BiUs, p. 158, 3rd. edit, and see the cases there 
cited. 

(c) 5 Taunt. 192. 

(d) 10 B. & C. 584. 
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** decigion in Fentum v. PocockewM good sense and good 
in Equity, however, the contrary doctrine prevdls. Doctrine in 

Equity M to 

In ex parte Otendinning, (a) Lord Eldon says, " The accommo- 

,-_,, ,-, .. , - dation bills 

** cases go the fuU lengthof determining that as between and notes, 
"the drawer, and acceptor, and indorsee, with notice, 
the drawer should be considered as the principal ; and 
if the indorsee give time to the drawer, that shall dis- 
" charge the acceptor i" and in the course of the same 
judgment, "The practice is quite familiar in this 
^ Court, where the indorsee, with notice of the accom- 
** modation transaction, has recovered upon the accept- 
''ance, to allow the acceptor to prove for the amount 
" under the drawer's commission. 1 think this equity 
'^naturally grew out of the doctrine of not requiring 
^notice to be given when the acceptor had no effects- 
^^AUhouffh no man more than myse^ laments the introduc- 
tion of that doctrine, yet 1 cannot overturn what has 
" been for so many years acknowledged and acted upon 
" as part of the general mercantile law of the country.'' 
If the doctrine laid down in Fentum v. Pococke, (b) 
namely, " that it is impossible to consider the acceptor 
** of an accommodation bill in the light of a surety for 
** the payment of the drawer, and that therefore he can- 
*^not be discharged by any indulgence shewn to thQ 
*' drawer," and further, that " if the holder had known 
"in the clearest manner at the time of his taking the 
** bill, that it was merely an accommodation bill, it would 
**make no manner of difference," if this doctrine is 

(a) Buck. 518. 
(6) 5 Taunt. 192. 
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to be carried out to its full extent, then it will neces- 
sarily follow that no composition, or arrangement of any 
kind, with the drawer of an accommodation bill will 
prejudice the holder's remedy against the acceptor in a 
Court of law, whatever may be the effeet of such a 
transaction in Equity (a) 

If an accommodation note or bill gets into the hands 
of an indorsee for value, who has no notice of its having 
been given in the first instance without consideration, 
and he discharges the payee, or drawer, this of course 
does not prejudice his remedy against the maker or ac- 
ceptor ; (Jb) and in a case (c) where the holder of a promis. 
sory note took it with full knowledge that the maker had 
no value for it, and afterwards executed a deed of 
composition with the payee, in which he covenanted not 
to sue or otherwise molest the payee, on account of the 
debt, for ninety-nine years, and afterwards brought an 
action against the maker, it was held that he might 
maintain it. Lord EUenborou^h there said, " Twigg (the 
payee) may be molested, but not by the plaintiff; taking 
the statement, as made by the defendant's counsel, to 
be proved ; the deed stands unbroken, for the plaintiff 
as he covenanted, does not sue or molest Twigg, which 
is all that he has covenanted to do ; it is true that» the 
plaintiff recovering on the defendant in this case, 
"he may have his action over against Twigg, but it 
''will be for money paid to his use, at the defendant's 
suit ; the payment creates a new debt, but the old debt 
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(d) See ex parte Gkndinning, Buck. 517. 

(b) Car stairs v. RoUeston, 5 Taunt. 551. 

(c) Mallet y, Thompson, 5 Es^. 118. 
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** is satisfied as between Twigg and the plaintiff. A deed 
"cannot be carried farther than the plain import of it 
" between the parties." 

Where A.» the commercial agent of B., who became 
bankrupt, had accepted bills drawn upon him by the 
bankrupt, which had been paid away to creditors of the 
bankrupt, and after they became due, and before the 
bankruptcy of B., the holders of the bills, in order to 
relieve A. from his responsibility to them, took from him 
a composition upon the acceptances, and upon payment 
thereof by A., delivered up to him the bills of exchange, 
to which arrangement the bankrupt was not a party ; and 
it appeared that at the time of A.'s so accepting the bills, 
he, as agent of the bankrupt, had in his hands monies 
of the latter to the full amount of the sum for which the 
bills were drawn, which monies had not been withdrawn 
from the hands of A. before the bankruptcy of B. ; and 
in an action brought against A. by the assignee of B., 
the question was, whether A. ought to be allowed to set 
off the amount of the sums for which the bills were 
drawn, or the amount of the composition only; the 
Court of K. B. decided (a) that he might set off the 
whole amount of the bills. Abbott, C. J., there said, 
<'My opinion is founded upon this single and short 
" point, that the bankrupt and his assignees have had 
"the full and entire benefit of the bills accepted by the 
"defendant, and having had that, I am of opinion that 
"they are entitled to no more." Holroyd, J., put the 
transaction upon the ground of its being the same as if 
A. had paid over the whole amount to the creditors, and 

(a) Stonehoute v. Reed, 3 B. & C. 669. 
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they had afterwards made him a gift of the differenpe 

between that sum and the amount of the composition ; 

he said, " Unless the transaction can be considered as 

a payment of the whole, and as a gift to the defendant 

by the holders of the difference between what was bc- 

tually paid and the amount of the bills, I think there 

" would be great difficulty in supporting the proposition 

" that the defendant is entitled to set off the full amount 

« of the bills." 

Where the It must be observed, that the mere taking a less sum 

creditor are than the whole amount from the principal, where the 

creditor does not tie up his own hands from suing for 

the residue, by entering into a valid agreement to that 

effect, will not discharge the surety. (<e) 

Release A deed of composition containing a clause of release 

sig^nedby * 

one of two was entered into by a debtor with his creditors. The 
tor partner, deed was signed for a partnership debt by one of two 
sufficient to co-partuers on behalf of himself and partner, and these 
scu-ety'^ two afterwards commenced an action at law against a 
^' surety of the debtor who was jointly and severally liaUe 
in a bond. The surety applied to a Court of Equity for 
an injunction to stay proceedings, and to have the bond 
delivered up to be cancelled, upon the ground, that as 
the deed of composition was executed by one of the co* 
partners only, on behalf of himself and partner, it was 
not binding upon him or the firm as a release at com* 
mon law, and could not, therefore, be pleaded in bar as 
such, but that it was a sufficient discharge in Equity to 
the surety from any claim arising from the bond, inas- 
much as the principal was thereby released. It was 



(a) Walwjfn v. St Quintin, 1 Bos. & Pull. 656. 
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ebbtett'ded; in argument, that there was no valid legal 
release ; Intt the Lord Chaneeillor said, that supposing it 
would not be valid at law, yet since the two partners 
agreed to execute a release, and an assignment was made 
in performance of that agreement, that would sustain 
the agreement in Equity, and a demurrer to a bill filed 
by the surety, and stating the above &cts, was over- 
rtded. (a) 

In an old case, where a debtor compounded with his 
creditors for the payment of his debts at seven shillings 
An the pound, and applied to A., a money scrivener, to 
ascertain where two of his creditors were to be found, 
and A. stated that whatever agreement he made they 
would stand by, and signed an agreement to take the 
composition accordingly, and the two creditors after- 
wurds refused to ratify his act, it was decreed by the 
Lords Commissioners that the debtor should pay the 
two creators the full amount of their debts, and that A. 
-should repay the sum to the debtor, and otherwise in- 
demnify the debtor according to the agreement. (6) 

The broad principle, upon which the doctrine, that a Principle of 
ecnnposition effected with the principal party on a bill or 
note, without any reservation of remedies against sureties, 
discharges those who stand in the relation of sureties 
upon such bill or note, proceeds, is this, that though a 
man may discharge his own debtor, he is not at liberty 
to discharge the debtor of another. If the Courts had 
allowed the holder to maintain an action against an 

(a) Hawkshaw v.. Parkins, 3 Swanst. 539. See Metcalfv, 
Rycroft, 6 M. & S. 75, and svpra pp. 50-52. 
{Jb) Parrot v. WelU, 2 Vem. 127. 
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indorser, after having released the acceptor or maker, 
they must either have permitted the indorser to sue the 
acceptor or maker^ which would have defeated the dis- 
charge given previously hy the holder, or by refusing 
such a remedy they would have placed the indorser, or 
the surety, in a situation of great hardship, in which he 
had never contracted to be placed, — our., that of being 
called upon to pay the debt of another man, without any 
means of indemnifying himself. 
In case of It has been before stated that a release to one of several 

Joint and 

Joint and obligors, where they are bound jointly and severally, 

seyeral 

debtt. discharges the others, and may be pleaded in bar byaU{a); 

but also that even where a joint and several obligor 
might plead a covenant not to sue in bar, yet still the 
obligee might sue the other obligors; and this same 
doctrine holds good, although the debt of the covenantee 
and the third party is joint only, and not joint and 
several. This was decided in the case of Huttou v. 
Eyre (5), where A. and B. being partners in trade, dis- 
solved their partnership as from a future day, and 
mutually covenanted that neither of them should make 
any further purchases on the joint account. B. how- 
ever, before the day for the actual dissolution Of partner- 
ship arrived, in contravention of the above agreement, 
contracted five debts of large amount on the partnership 
account, and afterwards compounded with his creditors. 
The deed contained a covenant on the part of the creditors 
not to sue B. for any debt or sum of money then due, 
and that if they did those presents, should be a sufficient 
release and discharge to all intents and purposes at law 

(a) Supra, p. 80. (6) 6 Taunt, 289. 
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and in equity. The five creditors received a dividend, 
and afterwards called on A. for the residue of their debts, 
which A. paid. A. then brought an action against B. to 
recover the money so paid by him, and it was contended, 
on behalf of B., that the covenant in the deed of composi- 
tion executed by the creditors operated as a release to A. 
as well as to B., and that therefore A. had paid the 
money in his own wrong ; but it was held by the Court 
that the covenant not to sue B. did not enure as a release 
to A., and that the rule that a covenant not to sue 
operates as a release, applies only to cases where the 
covenanter and covenantee are single. 

Where, therefore, the creditors who enter into a com- Mode of 
position deed with their debtor, wish to discharge him j^edy ^ 
upon receiving a dividend upon their respective debts, Sf^int^d 
and yet at the same time design to keep alive any J|^f^ 
remedies they may have against third parties, who are 
liable jointly, or jointly and severally with the debtor, 
they should carefully observe that the deed which they 
sign, does not contain any release of the debtor, but 
merely a perpetual covenant on their part not to sue, 
and thus they will not be debarred from subsequently 
proceeding, if they think fit, against third parties. 



&2 



CHAPTER IX. 

WHETHER THE INSTRUMENT OPERATES AS A 

RELEASE. 

Wherp a release given is absolute and unconditional, 
hardly any question can arise as to its effect, and it has 
been before stated that a perpetual covenant not to sue 

Release has the operation of, and may be pleaded as a release; 

ditionai.' but cases occur in which the release is qualified, and 
made to depend upon certain conditions, either distinctly 
expressed or implied, and in these it is of importance to 
ascertain the legal effect of the instrument in discharging 
the debtor. 

Thus, where the creditors of A. in consideration of her 
assigning all her stock in trade and book debts to a trus- 
tee for the benefit of her creditors, entered into an 
agreement to accept the same in full of all demands, and 
to execute releases to A., as soon as the property shoulct 
realise the sum of 2382. ; and it was proposed to prove 
that the creditors had permitted a third party to take 
possession of the stock upon his executing a warrant 6i 
attorney to confess judgment, as a security for 2232. as 
the purchase money of the stock ; it was ruled (a) hf 
Lord EUenborough that although if it could have be^ 

•" 

(a) Jfiglesworth y. White, 1 Stark. 218. 
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shewn that the whole of the stock had heen taken by the 
creditors in satisfaction of their debts, it would have 
been an answer to the action as an accord and satisfae- 
tion, yet that it was impossible, under the circumstances, 
to consider the creditors as having agreed to take less 
than 238/. in satis^tion of their debts, and a creditor 
was allowed to maintain an action against A. for the 
whole amount of his debt. 

And in a case (a) where several joint creditors of a 
publican, whose affairs were in a state of embarassment, 
were brewers, and on a deed of composition being entered 
into a condition was inserted in the release, that it 
should only be effectual in case the debtor should con- 
tinue to deal with the several creditors in the article? of 
their respective trades, during the residue of his term in 
the public house which he then occupied, Dallas, C. J., 
held that the condition, although it was one of which he 
disapproved, might be supported. 

And where a debtor compounded with his creditors, whero there 
and they agreed in writing that they would accept a ^^^i^^ 
dividend of 12#. 6d. in the pound on the amount and in j^J^^^e"' 
foil discharge of their respective debts ; and 5s. in the ^'^^' 
pound of the composition was to be paid within six 
months, and the remaining sum of 7s» 6d, in the pound 
to be secured by the joint notes of the debtor and a third 
party; and it was also agreed that after payment of 
the 7^ 6€{. in the pound, the creditors would not sue, 
arrest, trouble, or attach the debtor ; and the first instal* 
ment of 5#. in the pound was not paid, although the 
7s, 6d, in the pound was paid and accepted, it was 
held (5) that the debtor was not discharged. 



(a) Thornton y. Sherratt, 8 Taunt. 529. 
lb) Walker v. Seaborne, 1 Taunt. 526. 
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Doctrine in So in a case in equity where the creditors of A., who 
defkuit in was in embarrassed circumstances, covenanted to take 
composition ^^^ shillings in the pound on their respective debts, by 
i&ue^oii. ^^^7 o^ composition, in full satisfaction, and discharge 
thereof, to be secured in instalments by certain promis- 
sory notes, and they also covenanted that they would, as 
soon as the notes were paid, release and discharge A. ; 
but there followed a proviso, that in case of default being 
made in payment of the promissory notes, or if any com- 
mission of bankrupt should be issued against A. before 
the whole of the composition should be paid, or in case 
default should be made in performance of the covenants 
on the part of A., in such case, the covenants on the 
part of the creditors, whose promissory notes should 
be unpaid, or whose whole composition should not 
have been paid, should be null and void, and that the 
creditors might prove under any such commission the 
full amount of the debts due to them, deducting such 
sums as they might have previously received ; and the 
first instalment was paid, but the notes for the second 
were dishonoured, and a commbsion issued against A.; 
on petition, on behalf of the creditors, to be permitted to 
prove for the residue of their debts, retaining the in* 
stalments which they had received, — it was allowed (a) 
by the Lord Chancellor, who in delivering judgment 
said, '' The consequence is, that if in this deed, there 
" had not been a word about bankruptcy, as .the credi- 
'^ tors had never stipulated to give any release, till the 
*' pa3rment of these notes ; until they had been paid, the 
** deed never could have been available as a plea in bar 
'^at law." But in another case (jb) before the same 



(a ) Ex parte Fare. 1 RoBe, 281 . 
(6) Ex parte Peek, 1 Rose, 435. 
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learned Judge, where there was a proviso in a deed of 
composition, that in case the composition should not be 
duly paid, the release therein before given should be 
utterly null and void, to the end that the creditors 
"may henceforth have and take such and the like 
"remedies, ways, and means for the recovery of the 
"whole of their said several and respective debts, as 
"they respectively could or might have done, if these 
"agreements had never been made ;" and the two first 
instalments were regularly paid, but before the third be- 
came due, the debtor became bankrupt ; on an applica- 
tion for an order to be admitted to prove the residue 
of the original debt, the Lord Chancellor said, that if 
there had been any default whatever before the bank- 
ruptcy, however small, the effect of the proviso would 
have been to restrain the operation of the release, but 
anee, at the time of the bankruptcy, nothing whatever 
was due, he could not allow the petition. 

If a debtor execute a deed of composition to pay so where the 
much in the pound, by instalments, and the deed con- ^ledeed is 
tarn a release, without a proviso to avoid it for default of l^dT (^uit 
payment, and the debtor became bankrupt, after having ^^|^^t^ 
paid part of the instalments, the creditor can prove only ^^00!°^^ 
the amount of the instalment that is due. (a) 

Where to an action of covenant the defendant pleaded Mere a^rree- 
that he had proposed to plaintiff and the rest of the ere- execute 
ditors to execute a deed of composition, which was after- position 
wards prepared and executed by the other creditors of ^^^^ 
the defendant ; and that it was understood* arranged and ^"^' 
agreed between the defendant and the plaintiff, that the 



(a) Ex parU GoodatTi Mont, and Gregg. B. L. 20 L 
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latter, as one of the creditors, should execute the deed in 

common with the other creditors, and that defendant, 

confiding in such agreement, executed the deed, as did 

all the other creditors except the plaintiff; on demurrer 

it was held (a) that the plea was had, as stating a mere 

accord without satisfaction. 

^^^ And where, in an action of assumpsit, the defendant 

gMd re- pleaded as to all except 20/. 9s,, the general issue^ and 

(Utor to as to that sum, that the defendant being in embarrassed 
accept com- 

position circumstances, the plaintiff and other creditors agreed to 

agreed 

upon, in an take 5f . in the pound as a composition upon, and in full 
brongrht by satisfaction and discharge of, their respective debts, and 
itor for ~ that the defendant was ready and willing to pay to the 
t e amount, piaj^jiflf tji^g amount of his composition, but that the 

plaintiff refused to receive it, and discharged the defend- 
ant from tendering and paying to him the same; it 
was held (b) that the plea was bad, as not shewing any 
consideration for the plaintiff's discharging the de- 
fendant from the payment of the composition ; and it was 
said by Parke, B., that the way would be to plead as to 
the residue, minus the sum due upon the composition, 
and pay that sum into Court. And where, at a meeting 
of creditors called by an insolvent, resolutions were 
agreed to and signed by them to accept six shillings in 
the pound, to be paid by instalments^ secured by promis- 
sory notes ; and in the agreement were the following 
words, *' A release to be executed by E. T., with the 
" usual proviso, that if the instalments are not punctually 
" paid, the release shall be void. The notes to be given 

(a) Lowe ▼. Egintonj 7 I*rice 604. See supra, p. 31. 
(6) Cooper v. PhMpt, 1 C. M. & R., 649. 



OPSRATES A8 A RSLSASB. 97 

*^ within fourteen days, the creditors assenting thereto 
f'wiihin that time.'' A., one of the creditors who had 
signed the agreement, was applied to, to execute a re- 
lease, but refused. The application was not made 
until after fourteen days had elapsed from the date of 
the agreement, and the notes were not tendered to 
him ontil more than two months afterwards. It was 
held (a) that A. had his right of action entire, and was 
entitled to recover the whole demand. Per Parke, J., 
'^ I think that the whole agreement was void, if the 
** creditors did not assent within fourteen days. But 
^'supposing I am wrong in this, those who do assent, at 
'^fdl events, should receive their notes within fourteen 
''days, and if they do not, they are remitted to their 
"original right of action." And per Patteson, J., " The 
'' assent of the creditors was a condition precedent, as it 
^ seems to me, and the notes should be given within 
''fourteen days. The case of Cranky v. HiUary(jb) 
''shews that they should be tendered by the debtor, and 
" need not be asked for by the creditor." 



(a) Ovghton ▼. TVoUer, 2 Nev. & Man. 71. 
(h) 2 M. & S. 120, npra, p. 27, 34. 
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CHAPTER X. 

WHBRE A CREDITOR, PARTY TO A COMPOSITION, 
OBTAINS FOR HIMSELF ADDITIONAL SECURITY. 

^u^*^^ The general rule of law on this subject is tlius stated in 
Lewis y. J ones, (a) by Bayley, J ., ** There can be no doubt, 
that if a creditor who signs a composition deed or 
agreement, and thereby induces other creditors to 
sign it, makes any private bargain, the effect of which 
is to place himself in a better situation than the other 
creditors, he thereby commits a fraud upon them, 
" and that such a bargain is void. That is established 
" by several authorities." And in Fawcett v. Cree, (h) by 
Chief Baron Macdonald, ''The principle is, that in such 
cases each must conduct himself openly, and in the 
manner in which he appears to the world to act* 
" If his conduct is such as has a natural tendency to 
" induce the other creditors to believe that all are acting 
*' upon equal terms, and receiving equal shares, as they 



(a) 4B. &C. 511. 

(6)3 Anst. 910. Quasre, whether a creditor, who signs an 
agreement for a composition, at the instance of a person jointly 
liable with the insolvent, and takes an engagement from that 
person that he wUl make up the difference between the debt due 
and the composition money, can have any remedy against the 
surety.— /&. 
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may be influenced by that appearance, any private 

agreement for greater benefit to one, is a fraud upon 

the rest, and therefore void.'' 

Nor does it make any difference if the nature of the whereby 
compo8iti6n is that the whole debt shall be paid, but composition 
by instalments, and after a certain interval of time. In debt u to be 
this case, it is equally a fraud upon the other creditors ^^' 
to sign the composition deed or agreement for only 
a pcMTtion of the whole debt, and take a security for 
the residue ; and so it has been decided, (a) 

And where a bond was given to secure to one creditor in Equity. 
the deficiency of a composition, without communication 
ef that hct to the other creditors, it was ordered {b) to 
be given up to be cancelled, although the debtor was 
particeps erimims, *' as in these cases," to use the words 
of the Court, ''which proceed upon grounds of public 
« policy* the relief is given on account, not of the indi- 
** vidualy but of the public." 

If, however, the transaction is previously communi- ^iiere the 
cated to the other creditors, it seems that the security is creditors are 
valid. Per Lord Bldon, in Jaekman v. Miichell, (b) " I the^j^t. ° 
" remember the case of a person named Hibblethwaite, 
''who had made a composition with his creditors, and 
"secured the deficiency to one creditor by a bond ; and 
"that was held good in this Court by Lord Thurlow; 
"and it Was part of the transaction that that dealing 
" should not be kept secret, but should be communicated 



(a) Cecil ▼. Plaittow, I Anst. 202. In this case the Court 
granted an injunction to restrain proceedings at law for (he re- 
covery of the residue. 

(6) 18 y«l. 681. 
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''to the other creditors; and. as they did not object, 
" Lord Thurlow held it good." 

But in opposition to this dictum of Lord TTmrUw's, 
strengthened by the remarks of Lord Eldon, is the case 
of Coleman v. JVaUer, (a) where an action was brought 
on a guarantee given by a third party to a creditor, who 
openly refused to sign a composition deed, unless the 
residue of the debt were secured, and avowed this to the 
creditors generally ; it was decided that the action could 
not be maintained. But from the judgment of the 
Court in this case, it would seem as if it were not satis- 
fied that aU the creditors were informed of this transac** 
tion, for the Lord Chirf Baron said, " This security was 
given to induce the plaintiff to sign a composition 
deed, by which he held himself out to the other 
creditors, as accepting 16«. in the pound, and there- 
upon discharging the debtors. He did, in efiect, sign 
the deed, agree to accept the diminished sum, and 
*' discharge the debtor." 

Now the reasoning here would be inapplicable, if all 

the creditors had been apprised of this guarantee before 

they signed the deed, because in that case it could not 

be said that the creditor to whom such guarantee was 

given, held himself out to the rest as accepting l6f. 

Best mode in the pound. The safest mode, no doubt, of giving 

notice^othe notice to the other creditors, is by a recital in the deed 

^^^f^' itself. Indeed, this is the only notification which can 

be relied upon. 
Doctnne in The doctrine that, if a body of creditors join in ac- 

Equity. 

. . ^ .— _ . 

(a) 3 Y. & J. 2)3. And w^ ex parte Crowet Mont. Bank; 
Law App. 97. 
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cepting a composition^ any underhand agreement made 
by a particular creditor with the debtor^ for some private 
advantage to himself, is void, and cannot be enforced, 
as being a fraud upon the rest, was established in Equity 
some time before it obtained admission into Courts of 
Law, and the course there was to grant injunctions 
either for delivering up the securities, or for restraining 
parties from proceeding upon them at law. (a) 

But ever since the case of Cockshott v. Bennett, (jb) And at 
Courts of law have refused to entertain actions brought i^^°° 
upon such securities. Lord Kenton, C. J., there says, 
** In determining this case, I wish to disclaim founding 
** my opinion upon grounds of Equity, as contradistin- 
" guished from grounds of law. The foundation of my 
" opinion is, that the temptation to give this note was a 
** fraud on the creditors who were parties to the contract 
" on which their debts were to be cancelled, in conside- 
** ration of receiving a composition. The note preceded 
" the execution of the deed ; all the creditors being as- 
sembled for the purpose of arranging the defendant's 
affairs, they all undertook and mutually contracted 
with each other, that the defendants should be dis- 
charged from their debts after the execution of the 
deed. Then these plaintiffs, in fraud of that engage- 
ment, entered into a contract with the defendants, 
'' which prevented their being put in that situation 



(fl) Middleton v. Onslow, 1 P. Wins. 768 : Spurret v. 
Spiller, I Atk. 105. Earl of Chesterfield v. Janssen, 2 Ves. 
Sen. 156. 

(6) 2 T. R. 763, and see Jackson v. Duchaire, 3 T. R. 561. 
Jackson V. Lomas, 4 T. R. 166. 
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'' which was the inducement to the other creditors to 
" sijyrn the deed, and to relinquish a part of their 
*' demands. If a bankrupt, or an insolvent, after be- 
" coming free from his engagements, having no restraint 
'' on his mind, voluntarily give security for a former 
*' demand, which is only due in conscience, such a 
" security may be enforced in a Court of law." 

In accordance with the spirit of the doctrine here laid 
down, where, upon a deed of composition being entered 
into, two joint creditors of the insolvent scheduled their 
debt at a lower amount than it really was, and then 
executed the deed, and it was provided by the deed that 
the creditors should receive so much in the pound 
on the security of certain promissory notes, but the two 
joint creditors, under a private agreement, received 
promissory notes from the insolvent for the amount 
of composition agreed on, for the whole of their debt, 
and also two bonds executed by him for the residue of 
the real debt, the bonds were ordered by the Ck>uit to be 
delivered up ; (a) and as to the notes. Sir R. P. Ardm, 
M. R., said, ** As to the other point, I think it is new. 
" I will first know whether the trusts of the deed are 
*' satisfied, and whether any surplus remains. I am 
** clearly of opinion, that till the other creditors are paid 
" the composition upon their scheduled debts, the de« 
*' fendants are not entitled to receive a dividend upon 
** anything beyond their scheduled debt." It seems, 
however, to have been the inclination of the opinion of 
the learned Judge, that the two joint creditors would be 



(0) Eastabrook v. Scott^ 3 Ves. 455. Supra, p. 41, 
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entitled to the benefit of the notes^ after all the trusts of 
the deed were satisfied. 
And where a particular creditor, in order to enable an Where ere- 

dltor who 

insolvent to deceive his other creditors, gave him ahargaint 
receipt for a composition on his own debt, but took better terms 
a bond privately from the debtor for the remainder of ^otSen! 
'Jie debt, the Court decreed a perpetual injunction, and 
ordered the bond to be delivered up. In that case, it 
nvis said (a) by Macdonald, C. B., '' It appears that 
^nost of the creditors settled with the plaintiff (the 
'^ insolvent) before the defendant did ; but that is not 
** material. The defendant authorised the plaintiff to 
'^ hold out to the others that he was ready to accept the 
^ composition ; and it is of no consequence whether any 
''of them were actually induced to come in by such re- 
''presentations, or by the production of the receipt" 
Where the creditor of an insolvent entered into a com- i^ebtor may 

recover 

position deed with the other creditors, to receive lOs, in money 

which he 

the pound, under an agreement with the insolvent that has been 
he would give that creditor his promissory notes for the pay in con- 
remainder of the debt, which notes were accordingly phvate^^ ^ 
given, and the deed was signed, and the composition ^h^'^ 
paid to the creditor, and he negotiated one of the pro- ^'^^^^''* 
mitssory notes, the holder of which enforced payment 
from the insolvent in an action ; it was held, (b) that the 
latter might recover back from the creditor the amount 
$0 paid, in an action for money paid, had and received. 
And where a creditor of A., an insolvent, undertook Where com. 



(a) Fawcett v. Gee, 3 Asst. 910. 

(b) Smith V. Cuff, 6 M, & S. 160, and see Turner ▼. HooU, 
Dowl. & Ry. N. P. C. 27. 
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position 
goes off. 



Where 

goods have 

been 

pledged 

with 

particular 

creditor. 



to induce the other creditors to agree to a compoeitioD, 
on condition that A. would give him a promissory note 
for his debt, signed by a third party, as security ; which 
transaction was kept secret from the creditors ; and the 
attempt at a composition/otMy it was held (a) that this 
transaction was fraudulent and void, and that the note 
could not be enforced against the party who had signet? 
it as security. 

If goods have been pledged by a debtor with a par- 
ticular creditor, as a security for his debt, the latte: is 
bound to communicate this fact to the body of creditors, 
if he joins them in an arrangement for a composition, {h) 

There is certainly an old case which militates again^ 
the doctrine established by the above cited authoritier. 
It is as follows : A. was intrusted by B. to receive tie 
interest due upon some tallies mortgaged to her by bin, 
and after accounting with her for the interest two or 
three times, he being in want of money, received not 
only the interest, but also the principal, and shortly 
afterwards failed. His creditors signed a deed of com- 
position, whereby they agreed to accept nine shillings ii 
the pound, provided all the creditors signed the dee4 
within the time limited. B. refused to sign or accept 
the composition unless A. would pay her 1002. dowc, 
and give security for the residue of the composition 
money. The lOOZ. was given, and security also for an 
additional 75/. A. brought a bill to be relieved, on the 



(a) WeUs V. Girling, 1 B. & B. 447, and see Bryant v. 
Christie, 1 Stark. 329. 

(6) See observations of C^raAam, B,, in Birdwoodv, Haphad, 
6 Price, 602. 
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{ground that B. had been guilty of a fraud in getting 
underhand a greater benefit for himself, and when the 
cause was heard at the RoUs, Baron Prtce decreed for A., 
but on appeal to the Lord Chancellor Cowper, he dis- 
missed the bill, on the ground that A. had been guilty 
<^as great a fraud and breach of trust as could be> with- 
out being actuaUy criminal, and that having agreed to 
make some satisfaction, he ought not to be relieved in 
Equity, (a) It is apprehended, however, that this de- 
cision could not be supported at the present day. 
So anxiously have Courts of law and Equity main* creditor 

« , . . , , . - . . obtaining 

tamed the pnnaple, that m cases of composition no undue 
one creditor is to obtain any advantage over the rest, cannot 
that they have invalidated securities given for the ^^ of 
amount of composition, where, before or at the time ^™|^*^~ 
of making the arrangement, a particular creditor has 
by agreement had the full amount of his debt made up 
to him. 

Thus, where A. being in embarrassed circumstances, 
proposed to compound with his creditors for ten shillings 
in the pound, and B., one of the creditors, refused to 
accede to the proposal, until A.'s brother spontaneously 
agreed to supply B. with coals to the amount of ten 
shillings in the pound upon his debt, if he would sign 
the composition ; and B. then signed the agreement to 
take ten shillings in the pound, to be paid with the 
other creditors; and signed his name last; and the 
agreement about the coals was not known to the other 
creditors; and B. was afterwards supplied \vith the 



(a) Small y. Brackley, 2 Vera. 601. 
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coals ; it was held, that he could not recover upon a 
promissory note given for the amount of the ten shillings 
composition. Best, C. J., sdd, ''These agreements for 
composition with creditors require the strictest good 
faith. It has heen argued, that here the debtor was 
not injured, nor the funds for other creditors rendered 
less available. No doubt those topics have been urged 
in some of the cases, but one question always is, 
whether the judgment of the creditors has been 
influenced by the supposition that all are to suffer in 
the same proportion ? That was the case here. It is a 
very different thing where, without any previous 
contract, a debtor, after having discharged his engage- 
ments under the composition deed, honourably adds 
" to the remainder. A transaction of that kind is 
" clearly distinguishable from the present, where by 
" previous express contract the whole of the debt, or 
" an equivalent, is secured to a particular creditor.'^ 

Here, it will be observed, the creditor had received in 
the value of the coals the amount, viz., 10«. in the 
pound, to which he was entitled under the composition, 
and to have allowed him to recover on the promissory 
note, would have been in direct opposition to the prin- 
ciple, " that all were to suffer in the same proportion." 
Effect of In the case, however, of Turner v. Hoole (b) where a 

pro^e to creditor at first refused to sign a composition deed, 
pay res ne. ^^j^gg ^^ ^^g guaranteed his debt in full, but afterwards 

did execute it, and subsequently induced the debtor to 
accept bills for the full amount of his debt, which though 

(a) Knight v. Hunt 5 Bing. 432. 
(6) Dowl. & Ryl. N. P. C. 27. 
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dated h^flore the date of the commission deed, were in 
fact drawn after it, and the creditor received an instal- 
ment under the composition, and then proceeded against 
the debtor upon the bilh, who in consequence paid 
them, after deducting the amount of the first instal- 
ment; it was held that the debtor might recover back 
from the creditor, in an action for money had and re- 
ceived, the difference between the amount of the com- 
position and the full amount of the debt. There does 
not appear to have been any contract or agreement in 
this case for the giving up of the bills, previously to the 
execution of the composition deed, and therefore the 
principle of Knight v. HvnU (a) would seem to apply, and 
the case would rather appear to range itself within the 
scope of the concluding observations of Best, C. J., in 
his judgment in that case. 

There is a Nisi Prius decision (Jb) which may seem to 
go even further than Turner v. Hoole, for if the short re- 
port of the case may be relied on, it appears that a 
creditor having refused to sign a composition deed un- 
less he was paid in full, received the full amount of his 
debt subsequently to his execution of the composition 
deed, whereby he agreed to take six shillings in the 
pound, for which the insolvent was to give promissory 
notes, and it was proved that the full amount of his 
debt was afterwards paid to the creditor, and the in- 
solvent afterwards sued him for the difference in an 
action for money had and received. Parke, J., non- 
suited the plaintiff, on the ground that no evidence was 



(a) 5 Biag. 432. 

(6) Ward V. Bird, 5 C. & P. 229. 
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offered to shew that the composition notes were paid, 
and that therefore there was default on the part of the 
insolvent. But here was a corrupt agreement between 
the debtor and creditor, for we cannot suppose that the 
determination of the latter not to sign until he was 
guaranteed the full amount of his debt was made known 
to the body of creditors, otherwise there would have 
been no pretence whatever for the action ; and if the 
debtor wilfully paid the full amount in pursuance of 
the private agreement, the maxim of law would apply, 
that, in pari delicto potior est conditio possidentis, and it 
would seem to make no difference whether the debtor paid 
the promissory notes or not. (a) His failure to perform 
his duty could not entitle the creditor to demand from 
him the performance of an agreement, fraudulent in the 
first instance ; and if we take the meaning to be, that 
in consequence of the debtor not having tendered the 
composition notes to the creditor, the composition was 
a nullity as regarded him, and he was remitted to his 
original rights, and therefore entitled to have the full 
amount of his debt paid to him, this, under the circum- 
stances of his case would seem opposed to the doctrine 
which may be gathered from several authorities, (b) 
But the authority of Turner v. Hoole, (c) so far as it 

(a) The report of this case, however, is very onsatisfactory. 
It is inconsistent with itself; for it states that it was proved that 
the/tt/7 amount of the debt was paid, and yet the Judge is repre* 
sented as non-suiting, because part of the debt, viz*, that secured 
by the notes, was not paid. 

(6) See WeUs v. Girling, 1 B. & B. 447. Bryant v. Chris^ 
tie, 1 Stark. 329. Howden v. Haigh, xnfra^ page 119. 

(c) Dowl. h Ryl. N P. C. 27. 
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bears upon the right of the debtor to recover back moneys 
which he has paid to his creditor in his own wrong, or 
upon legal compulsion, has been much shaken, if not 
overthrown, by the case of Wilson v. Ray, (a) one of the 
latest on this subject ; and that upon the ground, that 
money once obtained by compulsion of law, shall not 
be recovered back, since interest reipublica ut finis sit 
Utium. This point does not seem to have been taken by 
counsel in Turner v. Hoole, 
The case of Wilson v. Ray {d\ was as follows : A. being where 

, . . • 1 1 1 • 1 « • debtor vo- 

about to enter mto a composition, by deed, with his luntarUy 
creditors, B., who was one of them, being requested to S^ount^ 
execute it, refused to do so, unless he was paid in full, a^'^te^^ 
Accordingly, A. accepted a bill of exchange, drawn by JSncTagree- 
B/s clerk, for the payment of the difference between the ™®°*- 
amount of the composition and the whole of B.'s debt. 
No action was brought upon the bill, which was paid 
voluntarily after it became due. The amount of the 
composition was also paid. Afterwards A. brought 
assumpsit against B. for money had and received, and it 
was held, after consideration by the Court of Queen's 
Bench, that the action would not lie. Lord Denman, in 
delivering judgment said, " The case {Turner v. Hoole) 
" which we wished to have more fully before us, is un- 
" doubtedly a case in point against the present defendant, 
" but the defence here relied on was not presented to 
" Lord Tenterden. He considered that case, as I, on 
" the trial, considered the present case to be decided 
" by the principle clearly laid down in Cockshott v. Ben- 



(a) 10 Ad. & £11. 82, and 2 Perr. & Dav. 253, S. O. 
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nett, (a) often recognized and never impeached, but he 
was not reminded of another principle, of at least equal 
importance, which was established in Marriott v. 
Hampton, (jb) that what a party recovers from another 
** by legal process, without fraud, the loser shall never 
recover back by virtue of any facts which could have 
availed him in the former proceeding. Money so 
" recovered was not received to the plaintiff's use ; it 
was received to the use of the successful party by 
authority of law. If any error was committed in the 
former proceeding, still the plaintiff is stopped from 

" proving it after failing to do so at that time I 

am reminded by my brother Patteson, that in the 
present case no action was brought on the bills in 
question, but they were voluntarily paid after they be- 
<< came due. I think the same principle applies. This 
'* plaintiff might have then refused payment, and if the 
*' defendant's agent, the drawer, had brought his action 
on the acceptance, he had the opportunity of defending 
' himself by the illegal nature of the consideration. He 
waived the advantage, and voluntarily paid the bills 
with full knowledge of all the facts. I am of opi- 
*' nion that it is not now open to him to deny that he 
" was liable on them." And per LittledaJe, J., "I am 
certainly of the same opinion, and I think the circum- 
stance just adverted to makes no difference." 
It should be observed that in this case, as reported, it 
does not distinctly appear whether the transaction be- 
tween the debtor and the creditor was communicated to 
the body of creditors before the execution of the deed or 
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(a) 2 T. R. 763. 
(6) 7 T. R. 269. 
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not, but it maj be inferred from the fact that no point 
was raised abont it, that it was not. If such a commn- 
nication had been made, then upon the authority of the 
cases already quoted (a), it might have been held that A. 
was bound to pay the bill when it became due, and con- 
sequently, vptm this ground, the action would not have 
been maintainable. 

It will be at once seen how this case differs 
from that of Smith v. Cuf, {b) for there the pro- 
missory note had been negotiated, and was in the 
hands of a third party for value, so that the debtor 
would have had no defence against the holder who 
enforced pa3rment. The principle, therefore, of its 
being a volimtary payment in his own wrong, which 
governed the decision in Wilson v. Ray, did not apply. 

But Turner v. Hoole is still a strong authority for the 
position that a creditor, who becomes party to a com- 
position, shall not take advantage of any previous con- 
tract or agreement on the part of the debtor to pay him 
the full amount of his debt ; and it may be even consi- 
dered as an authority for the more strict proposition, 
that, even if there has been no previous contract or 
agreement, still a subsequent promise or security cannot 
be enforced; at least this is so, provided we may assume 
that in that case there was no previous agreement with 
the debtor for the giving of the bills before the execution 
of the deed. 

This latter proposition, however, is at variance with where 
the concluding observations of the learned Judge in tom'^'^^ 

(a) Supra, page 99. 

(6) 6 M. £c S. 160. Supra, page 103. 
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residue u Knight V. HufU,{a) where he says, "It is a very different 
to exwution '* t^g> where, without any previous contract, a debtor, 
TOsmon*™" '* *^*®' having discharged his engagements under the 
deed. « composition deed, honourably adds to the remainder. 

" A transaction of this kind is clearly distinguishable 
" from the present, where by previous express contract 
" the whole of the debt, or an equivalent, secured to a 
particular creditor ; and also with the dictum of Lord 
Kenyan, C. J., in Cockshott v. Benriett, (b) quoted above. 
If a bankrupt or an insolvent, after becoming free from 
his engagements, having no restraint upon his mind, 
voluntarily gives a security for a former demand which 
is only due in conscience, such a security may be en- 
" forced in a court of law." In complete accordance 
with these last observations is the case of Took v. Tuck, cc) 
There a debtor, (the defendant in the action,) being 
unable to pay his creditors in full, they agreed to take 
so much in the pound, and to release him from the pay- 
ment of the remainder of their debts ; M. J., one of the 
creditors, for whom the plaintiffs in the action were 
trustees, was a party to the agreement, in pursuance of 
which divers of the creditors received a composition of 
so much in the pound, and by deed released the de* 
fendant from all claim to the remainder of their respective 
debts ; two years after this the plaintiffs received from 
the defendant a bond for the residue of M. J.^s debt in 
trust for M. J., and it was held first in the Court of 
Common Pleas, and afterwards in error in the Queen's 



(a) 5 Bing. 432, supra, page 106. 
(6) 3 T. R. 765, supra, page 101. 
(c) 4 Bing. 224, affirmed in Error, 9 B. & C. 437. 
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Bench, that payment of this bond might be enforced by 
action. The following remarks by Bett, C. J., in de- 
livering the judgment of the Court, will be found im- 
portant. ** It will be observed, that it is not stated that 
" M. J, was ever paid her composition, or that all the 
" creditors were paid their composition, and that all of 
*' them released. The language of the plea is, that 
" divers of the creditors took the composition and re- 
*' leased. Proof that two out of an hundred creditors 
^ had been paid their composition and had released the 
" defendant, would support this allegation. The bond 
" was not given till nearly two years after the agreement 
** for the composition. The plea does not state that the 
" bond was thought of, much less agreed for, before or at 

*' the time of the composition He, (the defendant,) 

" could not have been sued upon the original contracts, 

" but if he chose voluntarily to give a bond, even at 

" the pressing solicitation of M. J., there is no principle, 

" no authority to protect him against a suit so given. 

** The giving a bond, under such circumstances, is no 

** fraud on the other creditors. A bond given under such 

** circumstances is a voluntary bond, and binding on the 

obligor, upon the same principle that a bond given by a 

bankrupt after he has fairly obtained his certificate, is 

" binding on such bankrupt ; as it was not given, or 

" agreed to be given at the time of the composition, it is 

** no fraud on the other creditors. It is the pretending to wherein 

** accept the same terms as the other creditors, and so fnudf ^ ^ 

'* encouraging them to come into the arrangement, when 

" the party so pretending has at the time secured to him- 

" self some advantage, of which the others are not to 

" partake, which constitutes the fraud on the other Cre- 
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ditors. There is no deceit of this sort in the present 
case." And in the same case in Error (a). Lord Tenter^ 
dm, C. J., said, " I quite agree with all the cases that have 
*' been cited, as to unfiBdr advantages obtained by one 
*' creditor over others ; and I think that we ought not 
to allow the effect of them to be avoided by nice dis- 
tinctions. But the principle of them is this, that if 
one creditor, at the time when he manifests to others^ 
*' that he is about to take a composition, makes a secret 
'* bargain that he shall have more, that bargain is void." 
Where debt And it has been decided (6) that where a man enters 
^uishedby into a deed of composition with his creditors, whereby 
they release him from his debts, and thus extinguish 
them, a promissory note subsequently given to a creditor 
for the residue of the debt is a nudum pactum, and con- 
sequently not a good petitioning creditor's debt. And 
if a debtor, to induce a creditor to become party to a 
composition, gives him privately a security for the 
residue of his debt, a subsequent promise by him to 
pay this will not make it available, it having been void 
in the first instance, and consequently there being no 
consideration to support the subsequent promise, (c) 
In the former of these two cases it will be observed, that 
the moral obligation to pay the whole debt was not 
thought a sufficient consideration to uphold a promise, 
as in the case of a promise made by an infant after at- 
taining his majority to pay for goods supplied to him 
previously. And in the latter, the security given was 



(a) 9 B. & C. 437. 

(b) Ex parte HaU, I Deacon, 171. 

(c) Cockshott V. Bennett, 2 T. R. 763. 
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tamted by legil fraud, so that it could affind no con- 
sideration for a promise. 

Where the creditors of a bankrupt entered into a 
composition deed, whereby they agreed to accept 6$. in 
the pound in full discharge of their respective debts, to 
be secured by the promissory notes of three sureties, 
and to release the bankrupt from all further liability, 
and to join in a petition to supersede the commission, 
and the creditors relinquished and gave up to the bank- 
rupt all debts and sums of money, due, owing, or be- 
longing to him from any person or persons whomsoever, 
and all bonds, bills, notes, and other securities for the 
same ; and at the time, when the deed was executed, the 
bankrupt was indebted to A., one of the creditors, in 
two different sums on two distinct accoimts, and for 
securing one of which, he had given A. bills to the full 
amount, and A. received his Ss. in the pound, upon 
both debts, and afterwards recovered from the acceptors 
of the biUs the full value of one of them, and different 
sums upon the others ; it was held (a) that the bankrupt 
might sue A. for the money so obtained on the bills, in 
an action for money had and received. 

The Court, in this case, considered that the word 
** bills'' in the deed, extended to the bills in the hands 
of A., upon which he recovered the money from the 
acceptor. 

But although the principle of the above decisions Retaining 
prevents a creditor from enforcing a security, which he previously 
bas obtained as the condition of his becoming party to ^^^^' 



(a) Stock V. Mawson, 1 Bos. 8c Pal. 286. 
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a compositioii, yet there is nothing to hinder him horn 
retaining a collateral security antecedently in his pos- 
session, where there is in the agreement for composition 
no stipulation for the surrender of such securities. 

Thus where the creditors of an insolvent signed an 
agreement not under seal, to accept in full satis^Eiction 
of their respective debts I2s, in the pound, payable by 
instalments, and release the insolvent from all demands, 
and at the time two of the creditors who signed for the 
whole of their debt, held as a security for part, a bill of 
exchange diawn by the insolvent, and accepted by a 
third party, and the money due upon this bill was re- 
ceived by the two creditors : it was held, (a) that they 
might retain it — reducing the debt, in which they were 
to receive the 1 2s, in the pound, by that amount. The 
Court went upon the ground that there was nothing in 
the agreement which stipulated for the relinquishing 
and giving up of any security ; and that in this respect 
the case was distinguished from Stock v. Mawson» 

So where A., a creditor of a firm held securities from 
one of the partners for monies advanced by him, but 
claimed a balance beyond what those securities would 
cover, and on the firm becoming insolvent, all the cre- 
ditors by a composition deed covenanted to accept the 
sum of 7s. for every 20s. due to them respectively to be 
secured in manner therein specified, and A. was the 
first to sign the deed, but expressly '* without prejudice 
*' to any securities whatever that he held«" it was held, (6) 



(a) Thomas v. Courtnay, 1 B. & A. 1. 
ib) Duffy V. Orr, 5 BBgh, N. S. 620. 
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that under the circamstances, the securities held by A. 
were not afibcted by the fact of his signing the com- 
position deedy which applied only to the balance beyond 
what they would coyer, and that they might be enforced 
in Equity. 

In Ex parte Cantmrs^a), it is said by Lord Eldon, 
** I conceive it is now perfectly clear that by a deed of 
" oompoeition, where you wish to release certain indi- 
" viduals, but to retain the liability of other individuals, 
" yon may retain that liability, if those with whom you 
'* contracted are willing to enter into that sort of com- 
** position/' 

And where a creditor obtained from his debtor certain 
bills of exchange as a consideration for his acceding to 
a composition, which subsequently feuled and went off; 
and the creditor retained the bills^ and the debtor sub- 
sequently became bankrupt; it was held (6) that the 
creditor might retain these bills against the assignees 
under the bankruptcy. Mangfield, C. J., said, << If the 
" composition therefore had stood, I think there cannot 
" be a doubt that Jackion, (the creditor) would have been 
" deemed to have acted fraudulently, and that he could 
" not have held the advantage he had gained. The active 
" part he took in the transaction shewed his conduct to 
" be the more immoral ; but if he had got this advantage 
" without any advantage of his own, it would have been 

" equaUy void. It was only fraudulent as against 

" the creditors under this composition ; the bankruptcy 
" did not happen till four months after, but that event 



(a) Buck. Cas. in Bank. 599. 

<^) WJudwright ▼• Jackton, 5 Taunt. 103. 
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was wholly unforeseen ; it might not have happened for a 
twelvemonth, or not at all. We cannot therefore see 
*' how this was a fraud on the commission, which was 
" never then thought of and might not have happened at 
" all." 
Where the In Feize V. Randall, (fl) a case where one of the ere- 
^eementis ditors of an insolvent got better security for his share of 
security for the composition than the rest of the creditors, it was 
^pmi.^ certainly ruled by Lord Kenyon, G. J., that the cases had 
^^°* only gone the length of deciding, that, where a creditor 

procures from his debtor a security for the payment of 
a sum beyond that secured to the other creditors, such 
security was void ; but that the security so taken for 
the overplus only was void ; not that for the composition 
itself; and that altering the mode of payment, or pro- 
curing another to join in the security, did not seem to 
come within the principle upon which the other cases 
had been decided, inasmuch as the debtor was not 
charged with the payment of any greater sum, than that 
reserved by the composition deed, nor was any ad- 
ditional burthen thereby thrown upon him. However, 
in Leicester v. Rose, (5) where a trust-deed was proposed 
to the creditors of an insolvent, whereby they were to 
engage to accept payment of their whole debts by certain 
instalments, the first of which were to be guaranteed by 
collateral security, and the two last to remain upon the 
single security of the insolvent ; and two joint creditors 
stipulated privately with the insolvent, as the condition 



(a) 1 £^. 224. 
(&) 4 East, 271. 
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of their agning the deed, that he should procure them 
ooUateral security for tie hoo hut uutabneiUs, as well as 
the prior ones $ it was held, that such a private agree- 
ment was a fraud upon the other creditors, and void ; 
and Lord EUenborougk, C. J., said, '' though this be not 
" like some of the cases mentioned, where security was 
*' obtained by the particular creditors, for more than the 
" others were to receive, yet the principle of all of them 
<< is the same, that where the creditors in general have 
" bargained for an equality of benefit and mutuality of 
" security, it shall not be competent for one of them to 
" secure any partial benefit or security to himself." 

And the same doctrine is upheld in eae parte Sadler Doctrine in 
tmd Jacktom, (a) where the Lord ChanceUor said, with ^'^^' 
reference to creditors who obtain securities for them- 
selves, idiich another creditor does not obtain, " They 
" mislead that creditor into a situation, in which their 
** own acts shew they think it unreasonable be should 
" be placed." 

The determination of the Courts to require and enforce Effect of on 

derliand 

the Strictest good £Edth in these transactions, and pre- acreement 
▼ent any one creditor from obtaining an undue ad- secnrttiee 
vantage over the rest has been strongly exen^iUfied in given ftv' 
the most recent case (b) which has been decided on this ^^i^n 
•object. There a debtor compounded with his creditors ^^^' 
uider an agreement of die following nature : The sum 



(a) 15 Yes. 55. 

(6) JBmodm ▼. Haigk, 3 Perr. & Dav. 661. For the cue. 
kowerer, as given in the text, I am indebted to the kmdneit of 
<me of the learned Couniel engaged in the caute. 
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of 5s, in the pound was to be paid by promissory notes 
at two months, with a satisfactory security for the due 
payment thereof, and the remaining sum of I5s. in the 
pound, by the debtor's own notes, by three equal in- 
. stalments, at six, nine, and twelve months. However, 
to use the words of the plea " before and at the time of 
*' making the said proposal and agreement to and with, 
and between the plaintiff and the said other creditors, 
it was unlawfully and fraudulently agreed, to wit, by 
and between the plaintiff and the defendants, without 
the knowledge or consent of the said other creditors, 
or any of them, and in fraud thereof, that the de. 
fendant should indorse a certain bill of exchange to 
the plaintiff, to wit, a bill drawn by the defendant upon 



a 
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** and accepted by certain persons carrying on trade 
** under the name and firm of, &c., for the payment of 
** 76Z. 15«. in fraud of the said other creditors, in order 
** to give the plaintiff a fraudulent preference beyond 
'' the said other creditors, and to induce him to execute 
*' the said articles of agreement, and become a party to 
** the same and to the said agreement." The plea then 
averred that the bill of exchange was so given according 
to the agreement. The replication to this plea stated that 
the said bill of exchange for 7^h 15«. had not been paid, 
although it had become due and payable, and that 
plaintiff had not enforced or obtained payment of the 
said bill, or of any part thereof. The action was brought 
to recover payment of the three promissory notes at six, 
nine, and twelve months ; and on demurrer to the re- 
plication, the CJourt of Q. B. held that the plea was 
good, and that the fact of non-payment of the bill for 
76/. \5s. made no difference, inasmuch as the agreement 
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for such pajmeDt was fraudulent, and so vitiated the 
whole transaction, so far as the plaintiff who received it 
was concerned, as to deprive him of his right to enforce 
payment of the promissory notes which he had obtained 
upon the same terms as the other creditors, (a) In de- 
livering judgment. Lord Denman, C. J., said, ''I should 
** like to express my opinion in Lord EUenborougVs 
" language in Leicester v. Rose.ib) * From the first men- 
** ' tion of this case to the present moment I have never 
" ' entertained a particle of a doubt upon it. The question 
" ' is whether any legal effect can be given to an agree- 
" ' ment by which these creditors, the plaintiffs, are to 
" ' have a better security for the same sum than the rest 
" ' of the creditors, after having entered into an agree- 
" ' ment with them, importing that the same satisfaction 
" ' was to be made to all by the same mode of payment/ 
" I feel bound to say when these transactions come 
** before the Court, that the whole is void. If the notes 
'* alone had been given, they would have been good, 
" but to allow the plaintiff to recover on them here, 
" would be to enable a fraud to be carried into effect. 
" There might be great difficulty in defending an action 
" brought upon the bill, if the plaintiff could recover on 
" these notes. The ground taken in Leicester v. Base, 
" is, that creditors in these transactions suppose all the 
*' property of the debtor to be given up; here something is 
*' kept back, and the creditors are deceived as to the state 
'* of the assets. In the words of Best, C. J ., (c) which appear 

(a) See however the observations of the Moiter of the BoUk 
m Eattabrook v. Seutt, 3 Ves. 455. Stqva pp. 41, 102. 
{h) 4 East, 271. 
(e) Kmgkt ▼. Hunt, 5 Bing. 432. 
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" to me to be very applicable to the present case, ' These 
'* ' agreements for composition with creditors require 
" ' the strictest good faith. If I see a man acquainted 
" ' with the circumstances of the debtor, agreeing to 
' sign a paper, under which he is to be satisfied with 
' lOs. in the pound, 1 conclude he has exercised a 
' judgment on the subject. Am I not cheated if he 
' procures another to give him lOs, more } Perhaps 
*' ' there is no case exactly like this ; but as no two 
' cases are ever alike in all respects, the best way is 
* to extract a principle from analogous decisions, and 
' the principle to be extracted from all the cases on 
' this subject is, that a man who enters into an en- 
' gagement of this kind is not to be deceived.' The 
result is, that in my opinion no part of the present 
** transaction can be enforced in a Court of law." And 
per Littledale, J., *' Th^re is no case where the same 
'' principle has been carried into effect to the same ex- 
'' tent as will be the result of the decision which the 
^' Court is now going to pronounce. In Leicester v. 
'' Rose, (a) the action was brought to enforce payment of 
"' an additional security. So in Knight v. Hunt, (b) the 
private agreement was, that coals should be given, 
and 10^. in the pound was delivered in coals. There 
*' the decision only extended to prevent the particidar 
** creditor from receiving more than the others could 
recover. Here it is sought to carry the principle 
further, and make it extend to the promissory notes. 
The question is, whether the fraudulent agreement is 
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(a) 4 East. 271. 
(6) 5 Bing. 432. 
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<' to be extended to the whole or not« and I think it is, 
*' because the plea states that the bill of exchange was 
" delivered in order to give a fraudulent preference, 
"and induce the pkintiflf to execute the deed. We 
*' may carry this rule so far as to say that the whole of 
" such agreement is fraudulent. I give no opinion as 
** to whether the plaintiff could recover on the original 
** debt or not, but my decision is founded on the fraud 
" apparent in this case. Here part of the assets are 
" taken away from the body of creditors, and I think 
" the principle of the cases is to be extended to prevent 
''any part of the agreement from being carried into 
"effect." Coleridge, J. — "The principle of all these 
"deeds is, that of entire good faith, and that the 
" debtor makes a true representation of the state of his 
" assets ; and that all the creditors are to stand on an 
" equal footing. Neither condition is fulfilled here, for 
" the debtor indorses over an acceptance, abstracting 
" that from the assets, and the particular creditor obtains 
" thereby a further security. It is not pretended that 
" an action could have been brought upon the bill, but 
" it is contended, on the part of the defendant, that the 
" transaction is divisible and valid as to the former pro- 
" missory notes ; but I think not ; for the indorsing the 
"acceptance was the consideration between the ere- 
" ditors and these debtors, for entering into the agree^ 
" ment for the composition. The substance of the case is 
" that as regards one set of creditors one agreement is en- 
" tered into, and another, as to another, and therefore it. 
" appears to me one entire fraud, and wholly void." 

A few observations on this important case will not be 
misplaced. It will be seen that the Court laid con* 

o 2 
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siderable stress on the argument that the indorsement 
on the bill of exchange by the debtor, amounted in 
effect to a fraudulent concealment on his part of the 
amount of his assets. This bill was part of his property, 
and this part he made over privately to a particular 
creditor in fraud of the rest. The case certainly gocB 
further than any hitherto decided, for in almost all the 
others, the action was brought to enforce the addUumal, 
and therefore fraudulent security; and in Kniffkt v. 
Hunt, (a) the creditor had already received the value of 
his share in the composition from the coals which had 
been supplied to him. Here, however, it was held, 
that the agreement to give and accept additional security 
in fraudulent preference of the other creditors, so tainted 
the whole transaction as to vitiate the notes themselves, 
although they were only the same as all the other cre- 
ditors received. The Court refused to entertain the 
question whether the creditor's remedy was wholly gone, 
or whether he might still sue upon his original debt, 
treating the composition, so far as he was concerned as 
a nullity ; but if an opinion may be hazarded, it would 
seem, upon principle, that the creditor would remain 
without remedy. 

Having signed the composition deed he would be 
estopped from denying his own act, and could not be 
allowed to set up his own fraud as relieving him £rom 
the necessity of abiding by his agreement, to be content 
with the same security as the other creditors ; and this 
view of the case becomes still stronger, if we suppose 
that the agreement for composition is not as here to 

(a) 5 Bing. 432. 
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receive the whole sum after a certain interval of time, 
but to take less than the whole amount of the debts 
really due. If it were to be decided that a creditor who 
had obtained better security than the others, although 
he could neither enforce this security, nor, in con- 
sequence, any one which might be given in conformity 
with the terms of the composition deed, might still be 
remitted to his original right, and sue for his whole 
debt, he would then be in a better condition than the 
other creditors, through the medium of his own at- 
tempted fraud ; and besides this would be holding out 
an inducement to any creditor to try the experiment of 
obtaining better terms than the rest, since even if he 
fidled in enforcing them, he would be no worse off than 
he was originally, having still the right to proceed 
against his debtor for the full amount 

But where by a composition deed it was provided. Effect of un- 
that in case all the creditors did not accede to the terms agreement 
therein proposed, and execute the deed within three Sbe^eed""^ 
months from the time of its date, it should be null and ^°* ' 
void ; and one creditor whose debt was enumerated in a 
ichednle annexed to the deed, and who had refused to 
execute it, although most of the others had signed, 
received the tum of 40/. in full of his demand, and 
thereby relinquished all further claim as against the 
debtor, without coming into the arrangement made with 
the general creditors under the terms of the deed, it 
was held (a), that this was a fraud upon the other cre- 
ditors ; that the deed was void ; and that consequently a 



(a) Spooner v. JVhiston, 8 B. Moore, 580. 
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creditor, who had signed it, might sue for his original 
demand. 
Where there ^^^ gy^n where there does not appear to have been 

is no pro- '^'^ 

^■o fo' any express provision for avoiding the deed, if all the 
deed. creditors should not come in and execute within a cer- 

tain time, and the debtor made an tmderhand agreement 
with some of the creditors, who were seemingly to 
accept the composition, to pay them their whole debts 
and then filed a bill to compel the creditors who had 
executed the deed to a fulfilment of its terms, the Ck)urt 
dismissed the bill, (a) 

The same point was decided in Constantien v. 
Blanche, (jb) where an injunction was granted to restrain 
the defendant from proceeding at law on a promissory 
note, which had been given to him by plaintifiT, in order 
to induce him to become party to a composition between 
the plaintiff and his creditors ; although it did not 
appear that all the plaintiff's creditors had come into 
the agreement, nor that there was any proviso that the 
agreement should be void, if all the creditors did not 
come in by a certain time. 



(a) Child V, Davibridge, 2 Vem. 71. 
(h) 1 Cox, 287. 
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CHAPTER XL 

ON COMPOSITION DEEDS AS CONNECTED WITH 

BANKRUPTCY. 

It is of importance to consider how far such an assign* under stat 
ment of effects, as is usually made in the case of a com- l^^gf* ^' 
position with creditors, may operate as an act of bank- 
roptey. 

Formerly, it was provided by stat. 5 Greo. 2, c. 30, s. 9, 
that in case any commission of bankruptcy should issue 
against any person or persons who should have com- 
pounded with his, her, or their creditors, or delivered to 
them his, her, or their estate or effects, and been re- 
leased by them, then the future estate and effects of every 
guch person and persons should remain liable to his, 
her, and their creditors, unless the estate of such per- 
son or persons, against whom such commission should 
be awarded, should produce clear after all charges suf- 
ficient to pay every creditor under the said commission 
fifteen shillings in the pound for their respective debts. 

Under this statute, where two partners, whose affairs 
were embarrassed, called a meeting of their creditors, 
and offered a composition of three shillings in the 
pound, which several of the creditors agreed to accept, 
and a release was prepared for the joint creditors only, 
and not for any separate ones, and was signed by seven 
of the joint creditors, but there were three joint ere- 
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ditors who did not sign, and there were several separate 
creditors, and the deed was not signed by them, nor 
was it 60 framed as to admit their signature; it was 
held, (a) that this did not constitute such a composition 
as was within the statute. Lord Ellenborouffh, C. J. 
there said, " We think the true construction of thii 
** clause is, that the compositions it contemplates are no; 
" such as are Umited and extend to a particular de- 
** scription of creditors only, but to such as are general 
** and would admit all creditors of whatever description 
** they may be." 

In accordance with these observations, in a case in 
which a debtor bad entered into a deed of composition, 
which embraced in its terms aU his creditors, many of 
whom came in, but some refused and recovered their 
demands by action ; and a commission of bankruptcy 
issued afterwards against the debtor, and he obtained 
his certificate, and A., one of his creditors, levied an 
execution upon goods obtained by the debtor after his 
certificate, for a cause of action arising prior to the 
commission of bankruptcy ; on application to set aside 
the execution, upon the ground that the certificate ob- 
tained by the debtor under his commission, was a dis- 
charge of his future effects from liability, the same 
learned Judge said that there was a clear distinction be- 
tween this case and Norton v. Shakespeare, (a) inasmuch 
as here the debtor, as far as in him lay, had compounded 
with all his creditors of every description, having pro- 
pounded a general and equal satisfaction to them all. 



(a) Norton ▼. Shakespeare, 15 East, 619. 
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and the motioii to set aside the execution was re- 
fused, (a) 
This statute is now repealed by stat. 6 Geo. 4, c. 16, Stat. 6 Geo. 

*^ ^ 4, C. IC, 8. s. 

(the Bankrupt Act.) By the third section of this act, 
it is enacted, that if any person who is such a trader as 
is liable to become bankrupt '* shall make or cause to 
" be made, either within the realm or elsewhere, any 
** fraudulent grant or conveyance of any of his lands, 
** tenements, goods, or chattels, or make or cause to be 
*' made any fraudulent surrender of any of his copy- 
" hold lands or tenements, or make or cause to be made 
" any fraudulent gift, delivery, or transfer of any of bis 
" goods or chattels, every such trader doing, suffering, 
** procuring, executing, permitting, making, or causing 
" to be made any of the acts, deeds, or matters afore- 
" said, with intetot to defeat or delay his creditors, shall 
"be deemed to have thereby committed an act of 
" bankruptcy." 

But it is provided by the fourth section of the same stat. 6 Geo. 
act, "That where any such trader shall, after this act ' ' 
** shall have come into effect, execute any conveyance or 
" assignment by deed to a trustee, or trustees, of all his 
" estate and effects for the benefit of all the creditors of 
'* such trader, the execution of such deed shall not be 
** deemed an act of bankruptcy, unless a commission 
" issue against such trader within six calendar months 
" from the execution thereof by such trader, provided 
'* that such deeds shall be executed by every such 
'* trustee within fifteen days after the execution thereof 



(a) Slaughter v. C%jw, 1 M. & S. 182. 

6 3 
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" by the said trader; and that the execution by such 
" trader, and by every such trustee, be attested by an 
attorney or solicitor, and that notice (a) be given 
within two months after the execution thereof by such 
" trader, in case such trader reside in London, or within 
forty miles thereof, in the London Gazette, and also 
in two London daily newspapers ; and in case such 
trader does not reside within forty miles of London, 
then in the London Gazette, and also in one London 
daily newspaper, and one provincial newspaper pub- 
" lished near to such trader's residence ; and such 
" notice shall contain the date and execution of such 
" deed, and the name and place of abode respectively of 
" every such trustee, and of such attorney or solicitor.'^ 
By this section, it will be observed, in order that an 
act of bankruptcy may be avoided, the conveyance or 
assignment must be by deed of aU the debtor's estate and 
effects, and even then, this is protected only ttfter the 
expiration of six calendar months from the date of the 
execution of the deed, so that in the meantime, although 
all the requisitions required by this statute have been 
complied with, the transaction may be overreached by a 
fiat in bankruptcy, if the creditors choose to treat the 
assignment by the debtor as an act of bankruptcy in 
itself. Until, therefore, the period of six months has 
elapsed, the trustees under the composition deed cannot 
make a marketable title to the property of the debtor. 
Besides, in case a Jiat should issue, founded upon the 
deed, or upon any prior act of bankruptcy, the position 



(a) For form of such notice, see Appendix. 
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pf trustees who have in the meantime heen deaUng with 
the property, would he very serious, inasmuch as all 
their acts would he overreached and invalidated hy the 
fiat, and they would even he without remedy for any 
expenses out of pocket, to which they may have been 
put in the execution of their trusts. It is highly im- 
portant, therefore, that they should consider the possi- 
bility of this occurring, hefore they accept the trust. 

So likewise several requisitions therein specified must 
be complied with, in order to prevent such an assign- 
ment from operating as an act of bankruptcy. If, there- 
fore, failure be made in any of these requisitions, this 
section will afford no protection against bankruptcy, and 
we must inquire how far the wording of the third section 
affects an assignment made hy a debtor for the benefit of 
his creditors. 

This latter section corresponds to the second section operation of 
of 1 Jac. 1, c. 15, the clause of which bearing upon the %^%^* ^' 
present subject of inquiry, is thus worded, ** or make, 
" or cause to he made, any fraudulent grant or convey- 
" ance of his, her, or their lands, tenements, goods, or 
** chattela." This was held (a) not to extend to copy- 
holds, which are expressly mentioned in 6 Geo. 4..c. 16, 
and was confined to conveyances by deed, (a) whereas 
the latter statute embraces " any fraudulent gift, de- 
livery, or transfer." 

Under the bankrupt acts formerly in force, it had been 
settled by a variety of decisions, that an assignment 
of all a debtor's effects for the benefit of creditors, was in 



(a) Ex parte Cockshott, 3 Brown, 0. C. 502. 
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in itself an act of bankruptcy ; (a) and in Stewart v« 
Moody, (b) Parke, B. says, '' It was settled by Robertson 
y. LiddeU, (c) that an assif^ment of all a trader's effects 
was an act of bankruptcy. It was there decided that the 
words * or whereby/ in the statute of James> did not 
alter the previous words, ' to the intent/ and that the 
words ' to the intent or whereby his creditors shaU or 
' may be defeated or delayed/ were to be read * to the 
' intent his creditors shall, or whereby they niay be de- 
" ' feated/ The present statute is the same in effect, only 
" the expressions are more concise, and the words ' with 
' intent, &c.,' occur at the end of the section as applicable 
to all the different kinds of bankruptcy mentioned. The 
present act was not intended to alter the fotmer law in 
this respect ; and it has been clearly settled that if the 
necessary consequence of a man's act is to defeat his 
" creditors, he must be taken to intend it. When a man 
assigns all his property and puts it into a different 
course of distribution from what the bankrupt laws 
** direct, he commits an act of bankruptcy." In this 
case there was no suggestion of any fraud on the part 
of the insolvent. 
Where the And where a deed of assignment for the benefit of credi- 

deed is exe- 



(a) Wordey ▼. De Mattos, 1 Burr. 467 ; Tappenden ▼. Bur- 
gess, 4 East, 230; Ex parte Bourne, 16 Yes. 148, where the 
Lord ChaneeUor said, " that the doctrine was carried to this 
" extravagant length, that though the assignment was intended 
" for the benefit of all the creditors, it was an act of bank- 
" ruptcy." 

(6) 1 C. M. & R. 777. 

(c) 9 East, 487. 
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tore was executed by the insolvent, but not by any of the cutedby the 

debtor 

creditors, and there was no evidence that it was ever in alone, 
the custody of any pereons for the benefit of the cre- 
ditors, it was held (a) to be an act of bankruptcy. lAt- 
tledaie, J., there says, " My impression also is that it 
*' was an act of bankruptcy, though it is a point capable 
** of being argued/* 

And where a debtor, being in difficulties, made an where as- 
assignment of a lease to three of his creditors, this was ofi^urtf of ' 
held(&) to be fraudulent, and an act of bankruptcy, p"*?*'*^' 
Lord MangfieJd there said, "The assignment was a clear 
*' fraud against the general creditors under the bank- 
'* rupt laws. The bankrupt was advised and agreed to 
i' have a commission sued out, and after that made the 
" assignment. It was said the creditore were told of the 
** assignment. The manner in which they were told of 
" it was the worst part of the case ; for the bankrupt 
" concealed from them when or how it was made, and 
'' they had no reason to suppose that it was not made long 
*' before. All amicable commissions are agreed to by 
'' the creditors, in the idea that there is to be no prefer- 
" ence." 

So where the assignment is made by the debtor of his where as- 
signment is 
eSect8 in favour of fewer than all his creditors, this is an in favour of 

act of bankruptcy. In Morgan v. Horseman (c) it is au the ere- 

said by Mansfield, C. J., '' A conveyance, either of all or 



(f 



part of a man's property in favour of fewer than all the 



(a) Boteherhy v. Lancaster , 1 Ad. 6c EIL 77. 
(6) Devon v. Watts, Doug. 86 ; see also Linton v. Bartktt, 
3Wils 47. 
(c) 3 Taunt. 335. 
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" creditors, is an act of bankruptcy, because it is the 
means whereby the creditors may be defeated or de- 
layed." And in PulUng y. Tucker, (a) per Abbott, C. J., 
The question, therefore, in such a case is, whether the 
deed be voluntarily made by the bankrupt, in order to 
give a preference to particular creditors, to the preju- 
dice of his general creditors.'^ (6) 
Nor does it make any difference if there is only a 
colourable exception of part of the property assigned, (c) 
In Subert v. Spooner (jd) where one MitcheU assigned all 
his effects and stock in trade to the defendant, to whom 
he was indebted in certain sums of money, Parke, B., 
says, " I take it to be perfectly well settled that where a 
" trader makes an assignment of all his effects, or of all 
except a very small portion, it is necessarily an act of 
bankruptcy without any actual fraud. Worsley v. De 
Mattas, (e) and Wilson v. Bay, (/) where there was a 
total absence of fraud; and lastly, in the case of 
Newton v. ChantUr, (g) where the deed was executed 
by the party while he was under process of compul- 
sion." (h) 
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(a) 4 B. & A. 382. 

(6) See HasseU v. Simpson, 1 Doug. 92 ; WUaon v. Day, 
2 Burr. 827 ; Newton ▼. Chantler, 7 East, 138 ; Ex parte 
Gayner, cited in I Burr. 477 ; Harmon ▼. FUher, Cowp. 123. 

(c) WiUon y. Day, 2 Burr. 827. 

Id) 1 M. & W. 714. 

(€) 1 Burr. 467. 

(f) 2 Burr. 827. 

(g) 7 East, 138. 

(A) And see the case Ex parte Gayner, cited. 1 Burr. 477, 
and Law ▼. Skinner, 2 Blacks. 996. 
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And if an insolvent makes an assignment by deed of where ere. 
all his property to trustees, for the benefit of all his time of eze. 
creditors, this is an act of bankruptcy, although the ^e^'do'not 
creditors, when they at first proposed that a trust deed J2SSuptCT\ 
should be executed, did not intend to make the insolvent 
a bankrupt, but at the time of its execution had resolved 
to rely upon it as an act of bankruptcy ; which resolu- 
tion, on their part, was not made known to the in- 
solvent, (a) 

The effect of such an assignment is not altered by a Eu^ct of 
proviso that the deed shall be void if the trustees should SSSea***' 
think fit to avoid it, for in the case of Tcqtpenden v. 3^ jf ^ev 
Burgess, (d) where there was such a proviso, the Court ***^* **• 
observed, that with reference to the fact, whether it was 
an act of bankruptcy or not, it was the same as if there 
was no such proviso in the deed ; as in the meantime, and 
until the signification of such avoidance by the trustees, 
it was an operative deed in the terms of it ; and not like 
a proviso, that the deed should be void if aU the creditors 
did not assent to it. 

Nor would the latter proviso make any difference. Effect of 
according to the case of Dalton v. Morrison, (b) where Sli^cmg 
the deed of assignment contained a proviso that in case ^^ ^^* 
all the creditors whose debts amounted to upwards of ^^nt*to1t* 
202., should not execute the indenture by the time 
therein mentioned, or a commission of bankruptcy 
should issue in the meantime, the indenture should be 
void. The Lord Chancellor said, " My opinion is, that 
" this condition does not make it less an act of bank- 



(a) Tappenden v. Burgesg, 4 East, 230. 
(6) 17 Ves. 193. 
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*' niptcy than it would have been if the condition had 
*' not been inserted." And the same doctrine is laid 
down by Gibbs, C. J., in Back y. Gooch, (a) on the 
ground that the deed gave power to the trustees to act 
in the meantime, and thus devested the bankrupts of all 
control over their affairs. 
Mature of It must, however, be remembered, that in order to 
requisite to constitute an act of bankruptcy, the assignment must be 
act of bank, of such a kind as to disable the grantor from carrying on 
mpuj. ^|g trade and occupation ; the mere transfer of a portion 
of his goods and chattels will not be sufficient if the part 
which he retains bears a considerable proportion to the 
whole. Thus where (b) a miller having been arrested 
at the suit of a creditor for 195/., gave him a bill of sale 
of some horses and waggons and various articles of 
furniture, defeasible in payment of the debt on a certain 
day ; and the debt was not paid, and the creditor took 
possession ; it was contended that this was in itself such 
a transfer of property as constituted an act of bankruptcy. 
At the trial, Taunton, J., left it to the jury whether the 
debtor, in executing the bill of sale to the creditor, 
disabled himself from carrying on his business as a 
miller. He adverted to the articles in the mill which 
were not taken, but desired the jury to consider what 
proportion they bore to the whole property, which was 
sold for 1447. The jury found that the transfer did 
amount to an act of bankruptcy, and the Ck>urt, in 
making the rule absolute for a new trial, on the ground 
that there was not sufficient evidence of an act of bank- 



(a) 4 Camp. 232. 

{b) Wedge v. Newlyn, 4 B. & Ad. 831. 
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raptey, said, " It is incumbent on the party who sets up 
" an act of bankruptcy of this description^ to shew the 
" general situation of the property to have been such 
" Uiat insolvency would be the effect of the transfer. 
" Mere it was not stated what the whole of Smith's pro- 
" perty amounted to. For anything that appeared in 
" evidence, he may have had large sums of money due 
" to him at the time of this conveyance/' 

This principle, that in order to constitute an act Of 
bankruptcy, the assignment must be of a considerable 
proportion of the debtor's effects, has been recognised and 
acted upon in a variety of decisions. Thus where a soap 
and alkali manufacturer, being in difficulties, executed a 
deed of assignment whereby he conveyed to trustees as a 
security for money advanced, or to be advanced, certain 
leasehold premises in which he carried on his business, 
and all his stock in trade and effects in and upon the 
said premises, and assigned over to them a policy of 
insurance, and the deed contained a power of sale and a 
proviso that the grantor should remain in possession of 
the premises until default should be made in payment of 
the monies thereby secured ; and it appeared that the 
grantor, in addition to his trade of a soap boiler and 
alkali maker, was a considerable ship-owner^ and at the 
time of the executing of the deed of assignment, pos- 
sessed three ships of large value, which were not in- 
cluded in the assignment, the jury having found that the 
deed was not executed in contemplation of bankruptcy, 
or insolvency ; the Court held (a) that this was no act 

(a) Carr y. Burdisa, 1 C. M. & R. 443 ; see also Bahne 
V. Hutton, 2 Y. & J. 101. 



138 



(« 

€t 
it 
€€ 



ON COMPOSITION IMBEDS AS 

of bankruptcy ; and it was said by Parked B,, '* In order 
to render, an assignment of a trader's effects an act of 
bankruptcy, it must be shewn that the party assigned 
all, or so nearly all, of his effects as to put it out of his 
power to carry on the trade. The plaintiffs in this 
case have fedled in proving an assignment of all, or 6i 
anything like all, the trader's property." And in a case 
where a trader, after a dissolution of partnership, exe- 
cuted indentures of lease, release, and assignment, 
whereby he conveyed and assigned all his freehold and 
leasehold estates, and covenanted to surrender all his 
copyhold estates to trustees upon trust to raise money 
by sale or mortgage, and appropriate the same to the 
indemnification of themselves, and such persons as 
should become liable to pay any monies on account of 
the grantor ; and also in conjunction with his late part* 
ner executed a power of attorney to three persons, not 
his creditors, empowering them to collect and receive the 
effects of, and debts due to the late partnership, and the 
trader possessed at the time considerable personal pro- 
'^rty and stock in trade, no part of which was assigned 
over by the deed of conveyance, it was held<a) that 
these acts were not, nor was any of them, an act of 
bankruptcy. 
Where a trader makes an assignment of his whole 
Where the stock in trade and effects, for a valuable consideration, 

assignment "^ 

is for vaiua. with the express purpose of defrauding his creditors and 

ble con> 

sideration. absconding with the purchase money, this is no act of 
bankruptcy, provided the purchaser be no party to the 



(a) Bemey v. Davison, 4 Moore, 126. 



CONNBCTBD WITH BANKRUPTCY. 139 

fraud, (a) In Baxter y. Pritchard, (a) Lord Dmiftoii, C. 
J., says, " It is remarkable that the word 9ak does not 
"occur in this clause ;'' (t. e,, the clause relatinf( to 
fraudulent transfers in 6 Greo. 4, c. 16, s. 3) " and 
** equally so that none of the older cases turn on a sale 

** accompanied with payment of the full price 

** For these reasons we are of opinion that the sale of a 
" tradesman's stock to a bond fide purchaser, who pays 
" the fair price of it, in ignorance of any fraudulent in- 
*' tention of the sellers, is no act of bankruptcy.'' 

And if a trader who is in difficulties assigns his pro- where as. 
perty as a security for future advances, this does not ^?m se!! 
amount to an act of bankruptcy, (a) In Whitwell y. futun iX 
Tkompstm, (b) Lord Kenyan, C. J., said that all the cases ^^*"^*' 
without a single exception, where the assignment of 
his property by a trader had been deemed fraudulent, 
and an act of bankruptcy, had been where it had been 
given for a bygone and before-contracted debt, but that 
it never could be taken to be law, that a trader could 
not sell his property when his afiairs became embar- 
rassed, or assign them to a person who woidd assist him 
in his difficulties, as a security for any advances such 
person might make to him. 

A deed of assignment executed by an insolvent, is not where the 
less an act of bankruptcy because it is framed merely for cutedby'in'. 



. (a) Baxter v. Pritchard, 1 Ad. & Ell. 456 ; Harwood v. 
Bartlett, 6 Bing. N. C. 61 ; Rose v. Haycock, cited 1 Ad. & 
Ell. 460; Cook v. Caldecott, 1 M. & M. 522. WhitweU v. 
Thompson, 1 Esp. 72. 

(6) WhitweU v. Thompson, 1 Esp. 72. \Hunt v. Mortimer, 
10 B. & C. 44. 
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solvent with the purpose of committing such an act; provided there 
committiiig he no concert hetween the insolvent and the trustees 
bankruptcy, under the deed. Simpson v. Sykes (a). Lord EUenborouffh, 
C. J.y there says, ** As the trustees/' (who in this case 
never actually executed the deed) *' were not privy to 
*' the purpose for which the deed was made, we can dis- 
*' cover no legal principle by which they would have 
been precluded from enforcing it had no commission 
issued ; and if not, it is not less an act of bankruptcy 
'' because it was executed for the very purpose that it 

might be one The ground upon which a 

deed assigning all a trader's property is an act of bank- 
ruptcy in this, that it takes away from him all further 
power of carrying on his trade, and subjects all his 
property to distribution, without the safeguards and 
assistances which the bankrupt laws provide, and this 
ground applies with equal force, whatever may be the 
*' trader's motive for executing the deed." 

But where two partners, being in insolvent circum- 
stances, it was agreed between them and their creditors 
that the separate property of A., one of the partnerSf 
should be assigned to trustees for the benefit of the joint 
creditors of both, and that both should continue in pos- 
session of their stock in trade, and carry on their business 
with a view to retrieve themselves, and that upon their 
paying 4s. 6d. in the pound, by certain instalments, they 
should receive a general release; and a deed to that 
effect was accordingly executed by A. and his partner ; 
it was held (b) that this was not an act of bankruptcy on 

(a) 6 M. & S. 295. 

{b) Abbott V. Burbage, 2 Bing. N. C. 444. 
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the part of A., and that it was properly left to the jury 
to decide whether the deed was executed by A. with 
intent to defeat or delay his separate creditors. Tindal, 
C. J., there said, '* This deed is very unlike any grant to 
" which the attention of the Court has hitherto been 
*' called on this subject. So far from being a convey- 
" ance with intent to defeat or delay creditors, it is an 
agreement that two traders shall remain in possession 
of their property for the purpose of continuing their 
" business, upon condition of paying 48, 6d, in the 
** pound, upon the amount of their debts, by certain 
" instalments.'' 

If a creditor, in contemplation of a deed of composition Difference 
being entered into, obtains from his debtor certain ^^^^^tioo 
securities, which would be unavailable in his hands, as ^ptcyu'to 
fraudulent against the other creditors, if the composition Jj^^J^*^* 
were actually effected, but the composition goes off, and 
afterwards a commission of bankrupt is issued against 
the debtor, which was not contemplated at the time of 
obtaining the securities, it has been held (a) the creditor 
may retain them against the assignees under the com- 
mission. 

In Stock V. Mawson, (b) Eyre, C. J., said, " This case 
" has been argued on an analogy which does not in fact 
'* exist, viz,, between the effect of this deed (t. e., com- 
position deed) and the proceedings under a commis- 
sion of bankruptcy, though a commission of bank- 
ruptcy happened to be the foundation of the agree- 
*' ment. A commission is a transaction between cre- 

(a) Wheelwright v. Jackton, 5 Taunt. 633. 
(6) 1 Bos. & Pall. 289. 
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" ditors only ; the estate of the bankrupt is comi^etely 

taken out of him, and he has no interest but in the 

actual surplus of that estate after all debts paid ; here, 

on the other hand, the insolvent had an interest in 

everything beyond 8s, in the pound." 

Negotiation Where an application was made for further time to 

sition!n? <^V^^ A fi^f on the ground that negotiations had been 

fnSu-'^tng' going on with a view to the bankrupt entering into a 

opening a Composition with his creditors, and for the purpose of 

^t* annulling the fiat, which negotiations had failed, the 

Ck>urt refused to grant the application, and Rose, J., said 

that the petitioning creditor ought not to avail himself of 

so severe a process as a commission, for the purpose of 

compelling an arrangement with the (creditors, (a) 

Where pe- But if any of the creditors of the insolvent has signed 

creditor is the deed of trust, he cannot avail himself of it to set it up 

dSSof com- as an act of bankruptcy. (6) 

position. jjj order to prove the execution of such a deed by the 

bankrupt, it has been held (c) sufficient to produce his 
examination before the commissioners of bankrupt, in 
which he admitted the execution of the deed without 
calling the subscribing witness. 

And although the petitioning creditor did not in fact 
sign the deed, but was privy to its contents, and 
approved of the trustee's taking possession of the pro- 
perty under it, for the purpose of being distributed 
amongst himself and the other creditors^ he cannot turn 



(a) Ex parte Dowtout 1 Deac.& Chit 111. 
(6) Bamford v. Barm, cited 2 T. R. 594 ; Tappenden ▼. 
Burgesiy 4 East, 230 ; Back v. Gooch, 4 Camp. 232. 
(c) Bowks V, Langworthyy 5 T. R. 366. 
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roond and avail himself (^ the execution of the deed by 
the insolvent as an act of bankruptcy, (a) 

And in a case (jb) where it was urged in argument, 
that although the law might be as above stated, in the 
case of suing out a commission, yet if the commission 
were sued out upon another distinct act of bankruptcy 
sufficient to sustain it, the creditors represented by the 
assignees, (the petitioning creditor not being an assignee), 
might nevertheless avail themselves of this act of bank- 
ruptcy for the purpose of avoiding subsequent acts by 
force of the relation to that deed, the Court of K. B. de- 
clared its opinion that the reasons upon which the cre- 
ditors at large are not allowed to avail themselves for the 
purpose of supporting a commission^ of an act which the 
petitioning creditor is not allowed to call an act of bank- 
ruptcy, although another creditor might do so for that 
purpose, applied equally to the purpose, for which, as 
stated in the argument, they relied upon it ; and that 
one reason for this was, that the creditors at large are to 
be considered as connected with the petitioning creditor, 
and as deriving their rights under the commission from 
him ; and another reason might be, that if a commission 
sued out by such a petitioning creditor could be avail- 
able, he would have a right to prove his debt under it, 
and participate in the dividend, and so would derive a 
benefit from a commission which he ought not to have 
sued out, and thus take advantage of his own wrong. 

But where a creditor of an insolvent signed a compo- 

(a) Back V. Goochj 4 Camp. 332 ; Marshall v. Barkworth, 
4 B. & Ad. 508. 
(6) Tope y. Hockin, 7 B. & C. 101. 
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sition deed, whereby he and the other creditors vhereto 
receive so much in the pound upon the amounj^ pf tbf ir 
respective debts, and thereby released the insolvent ffom 
all actions and demands ; and the creditor did zu)t know 
that the insolvent had previously committed an act of 
bankruptcy, and he afterwards received 2s, 6d, in the 
pound on the amount of his debt ; it was held (a) that 
he might, notwithstanding, be the petitioning creditor to 
support the commission, and that as the deed of compo- 
sition was void by reason of the act of bankruptcy, he 
was not estopped from proceeding, and that the estoppel 
was confined to those cases where the party who had 
executed the deed set up that deed as an act of bank- 
ruptcy. 

And where the petitioning creditor had been chosen 
one of the trustees of a deed of assignment for the benefit 
of creditors, but had never assented to it, and always 
refused to execute it, it was held [jb) in an action brought 
by the petitioning creditor and these trustees (who bad 
executed the deed, and afterwards relied upon it a^ an 
act of bankruptcy) as assignees under the commismn, 
that in this case there was no estoppel, and that the 
action might be maintained. Lord Ellenborough, C* J., 
there said, " There is no case which goes the kmgth of 
" saying that the creditors of a bankrupt shall he dieabM 
** from suing to recover his estate, because any of those 
" who have been chosen assignees (who are not necessa- 



(a) Doe d. Piteher v. Atuknon^ 5 M. & S. 161 ; ttbd' fee 
Birdwoody, Raphael^ 5 Price, 553. . ri' 

(b) Tappenden, ?. Burgeu, 4 East, 230. , ,.:. i^ 
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"rily creditors) have been fpiilty of a fraud in urging the 
" bankrupt to the commission of an act of bankruptcy 

"with a view to take advantage of it The da- 

** fendant's argument rests altogether on this ; that some 
''of those who now sue as assignees are personally 
''estopped to insist on the execution of this deed as an 
" act of bankruptcy, it having been procured by them- 
"a^es for this purpose: but there is no case which 
** decides that the other creditors shall be estopped, be- 
" cause a person happened to be elected an assignee who 
"had acceded to such a deed. Such an estoppel has 
only been holden to apply to the petitioning creditor 
who in this instance is free from any objection ; and 
" neither reason, justice, nor policy, warrant us in carry- 
" ing the estoppel farther.'' And per Lawrence, J., 
*'The argument of the defendant has proceeded upon 
" eolifonnding the case of a petitioning creditor with that 
"of assignees, and applying to the latter what is only 
" cause of objection to the former ; for it is admitted, 
" that if other persons than those who were privy to the 
" fraudulent deed had been chosen assignees, no objec- 
" tion would have lain to the action on account of the 
" parsons suing." 

It has been decided that stat. 1 & 2 Will. 4, c. 56, s. f ^^^f °^ 
A% which enacts, that " From and after the passing of ** «• ^* •• 
"iMs act no commission of bankrupt shall be super- 
seded, nor any fiat annulled, nor any adjudication re- 
versed, by reason only that the commission, fiat, or 
" adjudication has been concerted by and between the 
petitioning creditor, his solicitor or agents or any of 
them, and the bankrupt, his solicitor or agent, or any 
"of them, save and except where any petition to super- 
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" sede a commission for any such cause shall baTe been 

*' already presented* and sball be now pending/' has 

made no difference in the law as regards concerted acts 

of bankruptcy, but applies only to concerted commissions, 

fiats, or adjudications, (a) Therefore, this enactment 

need not come into consideration, when the question is, 

whether a deed of assignment can be relied on as an act 

of bankruptcy by one who has been a party, or privy to 

its contents. 

Where Where an appHcation was made to the Ck>urt for an 

actod^und^ Order that a deed of assignment for the benefit of ere* 

compwition ^'^^^ might be delivered up by the trustees, to enable 

although he i}^^ commissioners to declare it to be an act of bank- 

bas not 

Birnedit. ruptcy, and the affidavits were contradictory, as to 
whether the petitioner, who was the petitioning creditor, 
had assented to, or acted under the deed, but he had 
never executed it, and it was objected that the Lord 
Chancellor had no jurisdiction to compel the production 
of a deed, in order to afford evidence of an act of bank- 
ruptcy. Lord Eldon said (&), he had no doubt of his 
jurisdiction to direct the production of the deed, and to 
compel all parties to attend to be examined concerning it ; 
and that it was equally dear, that if the petitioner had 
acted under the deed, although he might not have exe- 
cuted it, he not only could not avail himself of it as an 
act (^ bankruptcy, but would be liable to all the costs of 
the commission. 
The following case (c) goes still farther, and shews 

■ - ■ ■ ■ — . — - ■ -^ 

(a) MarshaUY.Barkworth, 4 B. 6c Ad. 512. 
(6) Ex parte CawkweB, 1 Rose, 313. 
(e) Ex parte Lowe, 1 Glyn. & Jam. 78, and see Mitrthaltf, 
Barkworthf AB, U A<dL 5QB. 
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that a man may by his oondact, when a composition it 
entered into, even although he is not a creditor of the 
insolvent at the time, preclude himself from making the 
insolFent a bankrupt A., who carried on the trade of 
a miller, became insolvent, and a commission of bank- 
rq)t was sued out against him in August, ISU ; but a 
meeting of the creditors being convened, and his afl^rs 
inspected, it was agreed that the commission should be 
abandoned, and that A. should assign his property to 
trustees for the equal benefit of his creditors. This was 
aceordingly done. Among^ the creditors was one J. R., 
the elder, so infirm in health as to be totally inadequate 
to transact any business. His debt was secured by two 
promissory notes. After the assignment was made, J. 
R., the elder, appearing to be wholly incapable of under- 
standing the nature of the transaction, his son, J. R., the 
younger, was informed of the particulars of the deed ; 
whereupon the latter said on behalf of his father, that he 
(the £stber) should not execute the deed, but should wait 
the event of A.*s being able thereafter to pay the debt in 
fun, and at the same tune be openly stated tbat he would 
not sue out a commission of bankrupt against A., or in any 
maimer attempt to defeat the object of the trust deed, 
and ezpfessed his willingness, on the part of his father, 
to sign any undertaking to tbat effect. Afterwards, how- 
ever, in May, 18I7> J. R.> the younger, procured his 
&ther, who could not write, to indorse each of the said 
promissory notes with a cross, by way of assigning them 
over to bim, and then struck a docket against A., as 
petitioning creditor, on an act of bankruptcy allegied to 
have iieen committed in or about the month of July, 
1814; and in June, 1817> sued out a commission thereon. 

h2 
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Lord Eldon said that it was absolutely impossible: tp 
doubt that the commission ought to be supersede4»ai^ 
in the course of giving judgment expressed himself thnf^ 
** Nothing is more dear than this, that where persoi^s 
*' think fit to accede to such a trust deed, they afterwards 
cannot complain of what is done under it, for thifl 
reason among others, that they have authiHised the 
" division of {Property under the deed, and if they after- 
** wards take out a commission, they put themselves in 
** the situation of recalling their confidence from those 
" in whom they expressed that they placed confidencei 
" and of reclaiming what has been paid by the tmtteei 
" under the circumstances of that confidence.'' 

The rule which prevents any of those who assent to a 
composition from afterwards availing themselves of such 
an arrangement as an act of bankruptcy on the part of 
the insolvent is strictly enforced. Thus in the case.(s) 
of a father and son, where the former had assigned all 
his estate and effects to two trustees for the ben^efift of 
creditors, and shortly afterwards the son did the same 
with regard to his estate and effects, assigning them over 
to four trustees, two of whom were the trustees under 
the father's deed of trust ; and within ten days after the 
execution of the last mentioned deed, the father sued out 
a commission of bankrupt against the son, the act of 
bankruptcy relied on being the execution of the deed to 
the four trustees ; it was urged, in support of the commis- 
sion, that the trustees under the father's deed of ass^gnr 
ment executed that of the son only in their individual cha- 
iiacters, and not as trustees of the father, but Sir T%omat 

(a) Ex parte KiUer.Badi, 104. 
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Pbthtety V. C, aaidy that u every beneficial interest 
ih' the estate of the father was transferred to his trustees, 
tirho were to sue in his name, and originate every act to 
be done for the benefit of his estate, it appeared to him 
l£tMt tiiey stood precisely in the place of the father; and 
as the father, if he had been a party to the son's deed, 
inmld not have sued out a commission, so they, being in 
pdnt of law identified with the father, must be subject to 
the same rule, and he ordered the commission to be 
superseded. 

Under the operation of 5 Geo. 2, c. 30, s. 28, which Sxecatton 
ip[ave a right of set-off to a creditor m the case of the composition 
bankruptcy of his debtor, where there had been mutual right of 
credits between them ; it was held (a), that the execution iMmkru^r. 
of a deed of composition by a debtor, was a sufficient 
nodce of his vMohency, to prevent a creditor who was 
awiire of that fact at the time when the debt was con- 
thicted, from having the benefit of the enactment. 
'' ftte cori'esponding enactment now in force is that of 
9'?9eo. 4, ^. 16, 8. 60, which gives the right of set-off, 
^notwithstanding any prior act of bankruptcy commit- 
'*^ted by such bankrupt, before the credit given to, or 

^^e debt contracted by him Provided the person 

^elahningthe benefit of such set-offhad not, when such 
^ credit was given, notice of an act of hankmptcy by such 
"^ battiknipt committed.'' 

Iii^ a calle(&) where A., a debtor, entered into a com- where the 
pOiStkm with his creditors by deed, whereby they cove- ruptcy is 



t.'.- 



'^(a) Per Graham, B., BirdwoodY, Rt^itkad, 5 Price, 602. 

(b) Ex parte Vere, 19 Ves. 93, and see the note at the end 
of that cane, and 1 Rosc^ 284. 
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subsequent nanted to accept 10^. in the pound upon the amonnt of 

to the exe- _, .^i •■ « ti** 

cation of the theiT respectiYe debts, and to release and disdiaxge A. 
position. from all the debts then due from him to them upon pay- 
ment of the composition at the times, and in the manner 
specified in the deed ; and there was a prorisOy that in 
case de&ult should be made by A. in payment of the 
composition, or any commission of bankrupt sliould be 
issued against him before the whole of the compositioii 
should be fully paid by him, then the covenants <m the 
part of the creditors who should not have been paid their 
share of the composition at the time of the issuing of any 
commission of bankrupt against A. to accept lOs, in the 
pound, sbonld be null and vend, and that th ey might 
prove, under such commission, the whole of their respec- 
tive debts, deducting only what they had received ; and 
default was made in payment of the whole of the compo- 
sition, and a commission of bankruptcy issued against 
A. ; it was decided by Lord Ekhn, that the creditors 
might be admitted to prove the whole ofHhe residue of 
their respective debts, and not merely the residue of the 
amount of the composition, retaining what they had 
already received. 

It must be observed here, that this deed« in the words 
of Lord Eldou, " was void without relation to the bank- 
ruptcy. The instant default was made in giving 
notes to some of the creditors or in payment of them, 
the composition became void. There is no question, 
'* therefore, except whether they are entitled to prove 
" what remains in law due to them, or whether they 
can be called upon to refund ; which is the onljr point 
of difficulty in the case, as it is new. My opinion is 
that they are entitled to retain what they have re- 
« ceived, and prove what remains due/' 
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And moreover no release was given by the instrument 
•f composition. The stipulation was that the creditors 
would, ompaifmaU qf the eompasiiionf release and dis- 
diaige the debtor. There had been a failure of payment 
according to the terms, and the deed, consequently, 
could not have been pleaded in bar to an action. 

And where there was no proviso similar to that for where there 
amnding the deed in the last cited case, it was held that yi^^^' 
an act af bankruptcy occuiring after the composition re- Slecomr^^ 
mitted the creditor to his original rights. Articles of Po^^<». 
agreement were enteved into, n^ereby it was agreed that 
A., a creditor of an insolvent should take lis, in the 
pound, «pMi the amount of his debt, which was to be 
paid by certain instalments. The insolvent paid the 
first, and for the second gave A two notes payable at a 
future day, which A. accepted, but before they fell due 
the insolvent became bankrupt. A. insisted, before the 
cmamissicmers, that he had a right to prove for his 
whole debt ; but tbey, doubting viiether he ought to 
come in for more than the composition, and refusing to 
admit him even for that sum, unless he would give up, 
for the benefit ai the creditors generally, several bonds 
entered into by sureties to the insolvent, and by him 
delivered to A. as a further security; he petitioned the 
Chancellor to be allowed to prove for his whole debt, 
and to keep the bonds notwithstanding. Lord Hard- 
mieke granted the first part of the petition, saying, that 
whatever the accident is, which happens to the debtor, 
it shall not affect a creditor who has compounded to 
take a less sum than the original debt. Upon the 
reason and justice of the thing, it would be very hard, 
after A. has agreed to reduce his debt to 11#. in the 
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" pound, that he should not be admitted to prove the 
" whole." As to the bonds, the Lord Chancellor wentj 
on to say, " If it had been a mortgage assigned to A* 
I should have directed the mortgaged premises to be 
sold ; and if the produce arising from the sale had 
not been sufficient, I would have ordered that A» 
" should be admitted under the commission, as a qre- 
" ditor for the deficiency. The doubt is, whether he 
" can be admitted to prove the whole sum, unless he 
*' will deliver up the bonds. I do not remember this 
" case has ever come before me since I have had the 
seals. If they had been joint bonds from the bank* 
rupt and another person to A., he might have come in 
for his whole debt under the commission, without 
being compelled to deliver up such securities, as he 
was entitled to get in what he could from the co- 
obligor. I do not absolutely determine the point now, 
but will direct the commissioners to inquire what has 
been received by the creditor A. from their hands, 
" and to state likewise the nature of them, and to cer- 
" tify the same to the Court." (a) 

Determin ^^ ^ ^*®® ^^^ where a creditor was authorized by par- 
tion of an- ties in London, who were sureties for a house in Paris. 

thorityto 

enter into a whose solvency was becoming doubtful, to act ac- 
' cording to the best of his discretion in the settlement 
of its afiairs ; and the creditor went to Paris, and entered 
into a composition for the debt with the Paris house s 
and after the departure of the creditor, and previous to 
the composition, a commission of bankrupt issued against 
the parties in London, of which fact the parties to the 

(a) Expcarte Beitnet,2Aik,526, 
(6) Ex parte MeDomul, Buck. 404. 
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composition were ignorant ; it was beld that the bank- 
raptcy did not detennine the authority, (a) 

There remains one other point which requires to be < ceo. 4, c. 
noticed as to the connection between composition with 
creditors and bankruptcy arising from the provisions of 
the 127th section of 6 Geo. 4, c. 16. By this section, 
it is enacted, " That if any person who shall have been 
so discharged by such certificate as aforesaid, or who 
$lUsU haoe compounded with his creditors, or who shall 
have been discharged by any insolvent act, shall be or 
become bankrupt, and have obtained or shall here- 
*' alter obtain such certificate as aforesaid, unless his 
'' estate shall produce, (after all charges,) sufficient to 
pay every creditor under the commission, I5s. in the 
pound, such certificate shall only protect his per- 
" son from arrest and imprisonment ; but his future 
estate and effects, (expect his tools of trade and ne- 
cessary household furniture, and the wearing apparel 
of himself, his wife, and children,) shall rest in the 
assignees under the said commission, who shall be 
" entitled to seize the same in like manner as they 
" miKht have seized property of which such bankrupt 
" was possessed at the issuing of the commission." 

Upon the construction of this section, it has been 
decided (6), that the certificate will not exempt te 
binkrapt's '' future estate and effects" from the claim 
of his assignees to seize it, unless " the estate and effects 
" of the bankrupt existing at the date qf the certificate 
** shall have actually produced sufficient to pay lbs, in 
" the pound.'' 



« 
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(a) IHxcn v. Ewatt, Back, 94. 

(6) BMtUr y. J?o6jo», 5 Bing. N. C. 128. 
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CHAPTER XII. 

ON COMPOSITION WITH CREDITORS AS A.PFBCTBD BY 
THE INSOLVENT DEBTORS' ACT. 

Operation of HAVING considered the provisions of the bankrupt law, 
^'.4, c. 54, 80 far as they had any bearing upon the subject treated 
vJ^'.^.\^o, of in this work, we must now turn our attention to 
"' ^^' Stat. 7 Geo. 4, c. 54, (the act for the Relief of Insolvent 

Debtors,) and stat. 1 & 2 Vict. c. 1 10, (the act for Abolish- 
ing Arrest on Mesne Process) in order to see how a 
composition entered into with creditors is affected by 
these statutes. 

The thirty-second section of the former of these two 
acts is repeated totidem verbis, in the fifty-ninth section 
of the latter, and is as follows : — ^That any prisoner who 
shall file his or her petition for his or her discharge, 
under this act, " shall before, or after his or her impri- 
sonment, being in insolvent circumstances, voluntarily 
convey, assign, transfer, charge, deliver, or make over 
any estate, real or personal, security for money, bond, 
bill, note, money, property, goods, or effects, whatsoever, 
to any creditor, or creditors, or to any person or persons 
in trust for, or to or for the use, benefit, or advantage 
of any creditor, or creditors, every such conveyance, 
assignmentytransfer, charge, delivery, and making over, 
shall be deemed, and is hereby declared to be fraudu- 
lent and void, as against the provisional or other as- 
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*' signee or assignees of such prisoners appointed under 
this act; provided always that no such conveyance, 
assignment, transfer, charge, deUvery, or making over 

" shall he so deemed fraudulent and void, unless made 

** within three months before the commencement of such 
imprisonment, or with the view, or intention, by the 
party so conveying, assigning, transferring, charging, 
delivering, or making over, of petitioning the said 

" Court for his discharge from custody under this act." 
Upon the construction of this section it has been construe 

*^ tion of 

held, (a) that the proviso which enacts that no such section. 
assignment shall be fraudulent and void, as against the 
assignee, unless made within three months before the 
commencement of such imprisonment, is limited to the 
case of conveyances, made brfore the imprisonment, 
since a contrary interpretation would destroy the effect 
of the enacting part of the clause in all cases of deeds 
made after the imprisonment commenced. The true 
construction, therefore, is, that all such conveyances are 
avoided, if made qfter the commencement of the impri- 
sonment, and also, if made within three months brfore 
such commencement, and also, if made at any time with 
the iiUeiUum qfpetitUming, (a) 

If, however, a debtor, being in insolvent circum- 
stances, makes an assignment of aU his estate and 
effects for the benefit of his creditors, it has been 
decided that this is not void, within the meaning of the 
above section ; and that too, even although the assign- 

(a) Binns v. Towteif, 7 Ad. & Ell. 869. And see per 
Curiam in Beche ▼. Smith, 2 M. & W. 191, and Waimoright 
V. M/ejr, 3 Moore & S. 211. 
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meat is made after the commencement of ike deibtor's 
imprisonment ; for the policy of the act is to meet those 
cases where the debtor seeks voluntarily to give a pre- 
ference to one, or several, over the general body of his 
creditors, (a) 
What con. In order to invalidate the conve3rance, it must have 
are vohm. been voluntary, that is, not made in consequence of 
*^' pressure from any one or more of the creditors. There- 

fore, where an insolvent, after he had gone to prkoo, 
was required by his creditors to execute a composUion 
deed, and he stipulated for some conditions, which thej 
refused, and afterwards a letter was shown to him, 
written by an agent of the creditors, which stated that 
they could not consent to his discharge* and that he 
must either execute the assignment, or be made a bank- 
rupt, upon which, after taking three days to deliberate 
upon it, he, with great reluctance, executed the assign- 
ment ; it was held that this was not a voluntary convey- 
ance within the act. (6) 
Demand by Nor is it required that there should have been actual 
sufficient, pressure on the part of a creditor, to render an assign- 
ment or conveyance good. In Doe d. BoydeU v. GiXktt, (c) 
Parke, B., says, " It is not necessary to show pressive ; 



(a) Daviuy, Acocks, 2 C. M. & R. 461, dubUtmU Aldenm, 
B., who said, *<It is possible that a difference may arise from 
« ^e drcumstances that the trustee is selected by the party, 
" whereas the assignee is appointed by the Court, and is under 
its guidance and control ; at the same time the inclination of 
« my mind is that the deed is good." 

(6) Davies, Acneks, 2 C. M. & R. 461, and see R^nard 
T. Rtbinton, 9 Bing, 717. 
(c) 2 C. M. & R. 579. 
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3F0ii(that 18 the plaintiff, assignee of titeinsolrentander 
the act, seeking to invalidate the conveyance) must sliew 
that the conveyance originated in the volnntary act of 
the insolvent, whereas here it was made in consequence 
*' of the creditor's asking for it. That is the meaning of 
** die term vohmiary. Here the transfer originated in a 
''demand for it." And in Mogg v. Baker, (a) Lord 
Ahmger, C. B., lays down the same doctrine, ''I 
" think, if a demand is made by a creditor bond fide, and 4 
'* transfer takes place in pursuance of that demand, that 
"takes it out of the case of a voluntary transfer, contem- 
" plated by the Insolvent Act." And on another occa- 
sion, (6) the same learned Judge says, " I have always 
considered that the words ' vokmtary transfer,' or ' as- 
' signment,' in this clause, were to be taken in the same 
sense, as far as it could apply, as the word voluntary 
''bore in the Bankrupt Act ; it could not be to all intents 
" the same ; because the Insolvent Act does not require 
" that the party should contemplate taking the benefit of 
" the act, whereas the intention of the party to become a 
"bankrupt is necessary, under the bankrupt acts; but 
" in all other respects, the meaning of the phrase is the 
" same. I think that voluntariness implies the sponta- 
** neous act of the party making the transfer or assign- 
" mentf for the purpose of satisfying the debt of the 
''particular creditor." 

And an assignment is not looked upon as voluntary, where con- 
vfhere there is such a consideration moving to the^^^f^*^ 
debtor, as may fairly be supposed to have operated on ^®^^'* 
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(a) 4 M. & W. 350. 

(i) ff^nwright v. CUmeni, 4 M. & W. 393. 
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hit nund as an indacement to make it Thus, where A., 
being about to be distrained upon for rent, aj^lied to 
two of his creditors for a loan, which they refused to do, 
without security, and he thereupon made an assignment 
of all his personal estate and e£fect8 to them, upon trust 
to pay themsdves, and his other creditors $ and after- 
wards petitioned to be discharged under the Insolvent 
Debtors' Act, and made the usual assignment to the 
provisional assignee. The question was, whether the 
conveyance for the benefit of his creditors was void or 
not, under the thirty-second section of the act ? The 
Court decided that the conveyance was valid, (a) There 
Tmdal, C. J., said, *' We think the word * voluntarily' is 
"used in the statute to denote either an assignment 
'* made without such valuable consideration as is suffi- 
'*cient to induce a party acting really and bond fide 
''under the influence of such considerations, or an 
assignment made in favour of a particular creditor 
spontaneously, and without any pressure on his part 
" to obtain it. If in any case a doubt arises as to the 
" real value of the consideration, or, as to the real motive 
" of the debtor, in making the assignment, such question 
" must be decided by the jury, who will determine whe- 
" ther it is a bond fide transaction, or a mere collusion to 
'' evade the statute We cannot otherwise consi- 
der this than as a purchase of a security, by a further 
advance of the sum of 70/., and, therefore, as an assign- 
ment not voluntary, within the meaning of the sta- 
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(a) AmeU v. Bean^ 8 Bing. 87, and see Margareson v. <SSa-r- 
t<m, I Y. & Coll. 525. Baxter v. FrUehard, 1 Ad. & £11. 45^. 
Suprot p. 139. 
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The interpretation put upon the word ''voluntary*' by 
a Court of Equity, is thus stated by Sir John Leack^ 
M. R(a). "If the conveyance be made to a creditor 
*' upon the motion of the insolvent^ and not in conse- 
** quence of any pressure or threat on the part of the 
"creditor, it must be considered a voluntary convey- 
"ance. If it be made colourably, and with a view to 
" divert the property from the reach of other creditors, 
"it is plainly a voluntary convejrance. Again, if it be 
"made with a view to give a fraudulent preference to 

any creditor, it is a voluntary conveyance.*' 



« 



(a) Stuekey v. Drewe, 2 Myl. £c K. 194. 
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CHAPTER XIII. 

ON STAMPING DBED8 OF COMPOSITION. 

^; " By the provisions of stat. 55 Geo. 3, c. 184, the stamp 
e. 184. ^u^ payable on every deed or other instrument of com- 
position between a debtor or debtors, and his, her, or 
their creditors, is ll. I5s, 

And where the same together with any schedule, re- 
ceipt, or other matter, put or indorsed thereon, or 
annexed thereto, shall contain 2,160 words or upwards, 
then for every entire quantity of 1,080 words contained 
therein, over and above the first 1,080 words, a further 
progressive duty of ll, 5s, 
One stamp And only one stamp is requisite, although the deed is 
signed by each creditor separately. In Bowen v. Ash- 
ley, (a) Sir James Mansfield, C, J., said, " This case can- 
not be distinguished from several other cases in which 
only one stamp would be necessary. A common instance 
may be given, viz,, where a debtor compounds with his 
** creditors, and where each creditor signs the same 
deed, covenanting either to give farther day of pay- 
ment, or to take a certain sum as composition. There 
every covenant is, in fact, a separate covenant, and the 
several deed of each creditor who signs the deed ; but 
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(a) 1 Bos. & Pull. N. R. 274, and see Good$on y. Forbes, 6 
Taunt. 161. 
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" the whole being only one transaction, a separate stamp 
" for each person is never required." 

Where at a trial a composition deed and schedule paroi 
were produced in evidence for the plaintiff^ but the stamp contents'of 
being insufficient to cover the whole, the latter was |2^!^Ja£^ 
rejected, the plaintiff tendered in evidence a ▼ei'bal JJ^^^JjJ^^ 
admission by the defendant that the debt mentioned in 
the declaration was the same with one entered in the 
schedule, but this was objected to, and the plaintiff was 
nonsuited. The Court of Exchequer, however, granted 
a rule for a new trial, {fl^ saying that it entertained no 
doubt that the defendant's own declarations were admis- 
sible in evidence to prove the identity of the debt sued 
for, with that mentioned in the schedule, although such 
admissions involved the contents of a Mnritten instru- 
ment not produced. 



(ay Shtterie v. Podey, 6 M. & W. 664, overmling Bloxam 
V. Eliee, Ry. & M. 187; I C.& P. 588, S.C. See Du^imonv. 
Coward^ 1 B. & A. 679. Harvetf ▼. Key^ 9 B. & C. 356. 
Phillips on Ev. 364, (8th edit ). 



163 



APPENDIX. 



PLEA IN BAR TO AN ACTION OF ASSUMPSIT BROUGHT 
BY A CREDITOR FOR HIS 'ORIGINAL DEBT, THAT 
HE WAS PARTY TO A COMPOSITION AGRBSMKNT. 

And for a farther plea in this behalf the defendant 
saith, that after the making of the said supposed pro- 
mise in the said declaration mentioned, and before the 
commencement of this suit, to wit, on the said day and 
year in the said declaration mentioned, the defendant 
was indebted to the plaintiff in the said sum of money 
in the declaration mentioned, and in other sums, 
amounting altogether to a sum, to wit, £ , and 

to various other persons in divers sums of money, which 
he was then unable to pay without making sale of his 
estate and effects, to the great prejudice of his trade, 
whereof the plaintiff and the said other creditors then 
had notice ; and thereupon afterwards, to wit, on the 
same day and year aforesaid, certain articles of agree- 
ment (a) were made, sealed, and entered into between 
the defendant of the one part, and the plaintiff and divers 
other persons, then being creditors of the drfendant, on 



(a) This must be stated according to the facts. 
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the other part^ and which said articles of agreement, 
sealed with the respective seals of the plaintiff and the 
said other persons, the defendant now brings into court, 
bearing date, to wit, the day of , A. D., 

whereby, after reciting amongst other things, that the 
defendant had proposed to pay the respective amoimts 
due to the said several creditors, parties thereto, in 
manner and at the times thereinafter mentioned, pro- 
vided they would permit the defendant to pursue his 
business without molestation, the plaintiff and the said 
other creditors parties thereto, upon the faith of the 
representation and proposition made to them by the de- 
fendant, did agree to accept of their respective debts, to 
be paid in manner following ; that is to say, the sum 
o£ Ss. in the pound to be paid on the execution thereof 
by promissory notes at two months' date, with a satis- 
factory security for the due payment thereof; and the 
further remaining sum of I5s, in the pound to be paid 
by the defendant's own notes, by three equal instal- 
ments at six, nine, and twelve months from the date 
thereof, and in consideration thereof the plaintiff and 
the said other creditors, severally and respectively, and 
for their several and respective heirs, executors and ad- 
ipinistrators, gave and granted unto the defendant fdU 
and free liberty, license and authority to attend to^ 
follow, carry on, conduct and manage all and every said 
trade, or business, affairs or concerns, without any let, 
suit, action, arrest, attachment, or other impediment, or 
molestation, to be offered or done unto thein, thei^ 
goods, monies, chattels, or other effects whatso^ver,^ by 
the said several creditors parties thereto, or any of tl^m, 
qr by them, or any of their mean^, or procmremei^tyiQr 
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and during the space of twelve calendar months next after 
the day of the date thereof, if he, the defendant, should so 
long live ; and further, that the said several creditors par- 
ties thereto, or any, or either of them should not, nor would 
during the time or period aforesaid, unless default should 
he made in payment of some or one of the said several 
notes, sue, arrest, attack, or prosecute the defendant, for 
or on account of their, or any or either of their said re- 
spective dehts, or demands, or any part thereof, and that 
if any such action, arrest, attachment, or prosecution 
aforesaid, should he prosecuted or commenced against the 
defendant, either in his person, or chattels, within the 
said term or period, by them, the said creditors, parties 
thereto, or any of them, contrary to the true intent and 
meaning of the said writing obligatory, unless default 
should be made in payment of some or one of tht^ said 
notes, as aforesaid, then the defendant, by virtue thereof, 
should be thenceforth and for ever acquitted, exo- 
nerated, and discharged, both in law, and in equity, of 
and from, all and every, the debts, claims, and demands, 
whatsoever, owing to such of them, the said creditors, 
by whom he, the defendant, his goods, chattels, monies, 
estates, or effects should be so arrested, imprisoned, 
attached, or damnified ; and that the said writing obli- 
gatory, in any or either of the said cases, should be and 
operate as a release for, and might be pleaded in bar to 
the said debts, claims, and demands, and to any such 
action, attachment, arrest, prosecution, or process, as 
aforesaid, as by the said writing obligatory, reference 
being thereunto had, will, amongst other things, more 
fully appear. And the defendant avers that, in the 
execution of the said articles of agreement, to wit, on 
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the day and year first aforesaid, and in pursuance 
thereof, the defendant paid (a) to the plaintiff the sum of 
5s. in the pound, upon his said debt, as aforesaid, in 
satisfaction and discharge of the said sum, so to have 
been paid by a promissory note or notes, at two months' 
date, as aforesaid, and which said sum the plaintiff then 
accepted and received in such satisfaction and dis- 
charge ; and the defendant then, also, on the occasion 
aforesaid, paid the plaintiff the remaining sum of 15^. in 
the pound, by three promissory notes, at six, nine, and 
twelve months, from the date of the said articles of 
agreement ; and the defendant further saith that default 
had not been, up to the commencement of this suit, or 
from thence hitherto, made in payment of any or eithet 
of the said promissory notes, and that the said periods 
of six, nine, and twelve months had not, nor had either 
of them elapsed, from the date of the said articles of 
agreement, up to the commencement of this action, and 
this the defendant is ready to verify, &c. 



(a) This must be stated according to the fact. It will be 
obsenred that the terms of the composition agreement (see nqtra 
page 164) were in this case not strictly adhered to, the sum of 
5«. in the pound having been paid and accepted in satisfactioD of 
the promiswMy notes with security ; but it will be always much 
safer for parties to pursue strictly the terms of the agreem^t 
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PBBCBDCMT OP PLEA IN ACTION BROUGHT ON 
THREE PROMISSORY NOTB8 POR THE AMOUNT OP 
THE COMPOSITION, ALLEGING THAT PLAINTIPP 
HAD RECEIVED PROM DBPBNDANTS, AT THE 
TIME OP THE COMPOSITION, A CBBTAIN BILL OP 
EXCHANGE, IN PBAUD OP THE OTHER CREDI- 
TORS, (a) 

And the defendants, by A. B. their attorney^ as to the 
said three first counts of the said declaration, say that 
before the making of the said promissory notes therein 
mentioned, to wit, on the day of a. d. the 

defendants were indebted to the plaintiff, and to divers 
other persons, in divers sums of money, which they 
were then unable to pay, without making sale of their 
estate and effects, to the great prejudice of the trade of 
them, the defendants ; and thereupon for the satisfac- 
tion of the plaintiffs, and the said other creditors of the 
said defendants, they, the defendants, then proposed to 
the plaintiffs, and the said other creditors, to pay their 
res^ctive amounts due to the plaintiff, and the said 



(a) To this plea there was a replication, stating, that the 
Bill of Exchange had not been paid, although it became due and 
payable, and that plaintiff had not enforced or obtained payment 
of the said bill, or of any part thereof. The defendant de- 
murred to this replication, and the Court of Q. B. gave judg- 
ment in favour of the demurrer, and held that the plea was a 
good answer to the action. See the ease of BmiUm v. Hm^h, 
iuproj page 1 19. 
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Other creditors, in manner and at the times hereinafter 
mentioned, provided they would permit the defendants 
to pursue their said trade, or business, without molesta- 
tion ; that is to say, the sum of Ss. in the pound, to be 
paid on the execution of proper articles of agreement 
between the defendants and the plaintiff, and the said 
other creditors, to be prepared, for the purpose of car- 
rying out the said proposition into effect, by promissory 
notes at two months, with a satisfactory security for the 
due payment thereof; and the farther remaining sum of 
15s, in the pound, to be paid by the defendants' own 
notes, by three equal instalments, — at six, nine, and 
twelve months from the date thereof, which said pro- 
position of the defendants, the plaintiffs, and the said 
other creditors of the defendants then agreed to, and 
then the plaintiff, and the said other creditors, mutually 
and at each others' request, agreed with each other, and 
with the defendants, in consideration of the premises, 
and of such mutual agreement as aforesaid, to accept of 
their said respective debts, to be paid in manner afore- 
said, and to execute proper articles of agreement be- 
tween the defendants and the plaintiff, and the said 
other creditors, to be prepared within a reasonable time, 
for the purpose of carrying the said proposition into 
effect. And the defendants further say, that afterwards, 
and within a reasonable time, to wit, on the same day 
and year, in pursuance of the said proposition and 
agreement, and in order to carry the said propositioa 
into effect, certain articles of agreement between die 
defendants and the plaintiff, and the said other cre- 
ditors were duly prepared, bearing date, to ^t, on 
the day of , in the year aforesaid, and 
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were duly sealed, delivered and executed by the plain- 
tiff and the said other creditors then relying on the 
said mutual agreement, which said articles, sealed with 
the seals of the plaintiiOf and the said other persons, 
the defendants now bring into Court: whereby, after 
reciting the proposition aforesaid, the plaintiflf and the 
said other creditors did agree to accept of their respective 
debts to be paid in manner aforesaid, and in considera- 
tion thereof severally and respectively gave and granted 
to the defendants full liberty and license to attend to and 
manage the said trade or business, and to transact any 
affairs, matters, or things whatsoever, at any place or 
places within the United Kingdom of Great Britain and 
Ireland, at their free will and pleasure, and without any 
let, suit, action, arrest, imprisonment or other impedi- 
ment or molestation to be offered or done unto them, 
their goods, chattels, monies, or other effects whatso- 
ever, by the plaintiff, or the said other creditors, or any 
of them, for and during the space of twelve calendar 
months next after the day of the date thereof, if the de- 
fendants should so long live ; as by the said articles, re- 
ference being thereunto had, will amongst other things 
more fully and at large appear; and the defendants 
further say, that before and at the time of making the 
said proposal and agreement to and with and between the 
plaintiff and the said other creditors, it was unlawfully 
and fraudulently agreed, to wit, on the said day and 
year in the said first count mentioned, between the 
plaintiff and the defendants, without the knowledge or 
consent of the said other creditors, or any of them, and 
in fraud thereof, that the defendants should indorse a 
certaiit bill of exchange to the plaintiff, to wit a bill 
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drawn by the defendants upon, and accepted by certain 
persons carrying on trade under the name or firm of C. 
and D., for the payment of 7^1- 12«. in fraud of the said 
other creditors, in order to give the plaintiff a fraudulent 
preference beyond the said other creditors, and to induce 
him to execute the said articles of agreement, and 
became a party to the same, and to the agreement. And 
the said defendants further say that afterwards, to wit, 
on the same day and year aforesaid the defendants did, 
in pursuance of the said fraudulent agreement between 
the plaintiff and the defendants, and in fraud of the said 
other creditors, and for the purpose last aforesaid, in- 
dorse the said last mentioned bill of exchange and 
deliver the same, and also make and deliver the said 
three promissory notes in the said three first counts men« 
tioned, the sum mentioned in the said notes amounting 
together to the amount of the sum in which the de- 
fendants were indebted to the plaintiff as aforesaid in 
the proportion thereof of I5s, in the pound; and this 
the defendants are ready to verify, &c. 
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TRUST FOR CREDITORS. 
ASSIGNMENT by a trader of his entire personal 

ESTATE til trust for CREDITORS. 

THIS INDENTURE, made the day of 
in the year of our Lord one thousand eight hundred and 
forty. , BETWEEN A. B., of &c.» [Trader'] of the Parties, 

first part, E. F., of &c., and G. H., of &c., [Trustees'] of 
Uie second part, and the several other persons whose 
names and seals are hereunto subscribed and set, being 
severally creditors of the said A. B., of the third part. 
Whereas, the said A. B., is justly indebted unto the Recital of 
said E. F. and G. H., and unto the several other persons being in- 
whose names and seals are hereunto subscribed and having^ 
set, in the several sums of money set opposite their re- J^^^ 
spective names in the schedule hereunder written, or JJJJtiTto 
hereunto annexed, and being unable to pay the same in trustees 

' ^ *^ ' upon the 

full, has agreed, in order to satisfy them as far as he is trusts of the 

. , , . present 

able, to assign all and singular his personal estate and deed, 
eifects unto the said E. F. and G. H., their executors, 
administrators, and assigns, in manner hereinafter men- 
tioned, and upon and for the trusts, intents, and pur- 
poses, and with, under, and subject to the powers, 
provisoes, agreements, and declarations hereinafter de- 
clared, expressed, and contained. And whereas, of the 
upon the treaty for such assignment, it was agreed that tSat^^"^ 
the said several persons, parties hereto of the third ^^^^ter^^ 
part, should give and execute to the said A. B. such a J^S^him." 

I 2 
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TRUST FOR release m is hereinafter contained. NOW THIS IN- 
cREDiTORs. DENTURE WITNESSETH, that in pursuance of the 
witnesseth said agreement, and in consideration of the premises, he, 
an^ment ^^^ ^^.^ ^ B.,hath assigned, and hy these presents doth 
S^ScSees assign unto the said E. F. and G. H., their executors, 
^JJJjJjJ administrators, and assigns, all and every the stock in 
®»^*«' trade, goods, wares, and merchandize, household fur- 
niture, plate, linen, china, books of account, book and 
other debts, sum and sums of money, and all securities 
for money, shares, rights, and interests, and all other the 
personal estate and effects whatsoever, and wheresoever, 
of him, the said A. B., in possession, reversion, expect- 
ancy or otherwise, (except the wearing apparel of the 
with power said A. B., and of his wife and children), tooethbb 
in; posses- WITH full and free power and right of entry in and to 
"'^°' all and every the messuages, or tenements, and heredi- 

taments wherein the said goods, wares, merchandizes, 
household furniture, books of account, effects, and pre- 
mises, or any of them, now are, or hereafter shall be. 
And all the estate, right, title, interest, possession, 
property, claim, and demand whatsoever, both at law 
and in equity, of him, the said A. B., of, into, out of, or 
upon the said premises, or any of them, or any part 
thereof, to have and to hold the said stock in 
trade, goods, wares, and merchandize, household furni- 
ture, plate, linen, china, books of account, debt8» sum 
and sums of money, and securities for money, shares, 
and interests, personal estate and effects, and all and 
singular other the premises hereinbefore assigned, or 
expressed and intended so to be, unto the said E. F. and 
6. H., their executors, administrators, and assigns, 
Upon trust UPON TRUST that they, the said £. F. and G. H., and 



And an the 
estate, &c. 



Habeiidam 
to the 
trustees. 
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the survivor of them, and the executors or administra- taust for 
tors of such survivor, do and shall forthwith, or as soon cMDiroas. 

as circumstances will allow, take possession of, call in, to obtain 

possession 
collect, compel payment of, and receive, all and singular 

the said premises hereinbefore assigned, or expressed 
and intended so to be ; and do and shall as soon as con- and convert 
veniently may be, sell and dispose oU and convert into 
money, such parts thereof as shall not consist of money, 
with power for the said trustees, or trustee, for the time 
being, to accept any composition for any of the monies 
owing to the said A. B., and to allow time for the pay- 
ment of any of the said monies, or compositions, and that 
either with or without taking security for the same ; and 
with power also for the said trustees, or trustee, for the 
time being, to make any such sale, disposition, or con- 
version into money as aforesaid, either by public auc- 
tion, or private contract, and either allowing any time, 
or times, for payment of the whole, or any part of the 
purchase monies, and either with, or without taking se- 
curity for the same, and generally upon and under such 
terms and conditions, and at such times, and in such 
manner, in every respect, as to the said trustees, or trus- 
tee, for the time being, shall seem meet ; And do and and pay 
shall by and out of the monies to arise from such taking ^^i^s, 
possession, calling in, collecting, compelling payment, 
receiving, sale, disposition, and conversion into money as 
aforesaid, pay the costs, charges, and expenses of pre- 
paring, engrossing, and executing these presents, and of 
such taking possession, calling in, collection, compelling 
payment, receiving, sale, disposition and conversion into 
money as aforesaid. And all other the costs, charges, or 
expenses to be incurred, or become payable in or about 
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TEU8T FOft the execution of the trasts of these presents, or in re- 
cREDTToiia. gpgci Qf ihg premises ; And do and shall pay, and 

and divide divide the clear residue of the said monies nntb and 
residae among all and singular the creditors of the said A. B., 
amonffttie in rateable proportions, according to the amount of their 
*^'^®***°"' several and respective debts, subject nevertheless to the 
covenants and provisoes hereinafter contained. And 
Power of '^HE SAID A. B. hath made, ordained, constituted, and 
from the appointed, and by these presents doth make, ordain, con- 
the tnistees. stitute, and appoint, the said E. F. and G* H., and the 
survivor of them, and the executors and administrators 
of such survivor, their or his assigns, to be his true and 
lawful attorneys, or attorney, to ask, demand, sue for, 
recover, and receive all debts and sums of mbney due, 
or owing, or payable to him, the said A. B., and all and 
singular other the trust premises hereinbefore assigned, 
or expressed, or intended so to be, or any of them whidi 
may be in the possession of any person or persons other 
than the said A. B., and on payment or delivery thereof 
or of any part thereof, respectively to give and execute 
eifectual receipts, acquittances, or other discharges for 
the same respectively, and on non-payment, or non-de- 
livery thereof respectively, to bring, and commence, and 
either carry on, and prosecute, or discontinue and 
abandon, any action, suit, or other proceedings what- 
soever, for recovering and compelling the delivery or 
payment thereof respectively, and for all, or any of the 
purposes aforesaid, to use the name, or names of the said 
A. B., his executors, or administrators ; and whatsoever 
the said attorney, or attorneys, shall lawfully do, or 
cause to be done, in or about the premises, he, the said 
A. B., doth hereby, for himself, his heirs, executors^ and 
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administrators, covenant with the said £. F. and trust for 
G. H., their executors and administrators, to allow, cRSDrroRs. 
ratify, and confirm. And it is hereby agreed Power to the 
and declared, between and by the parties to these return ^e 
presents, that it shall be lawful for the said E. F. ^^ u? 
aid G. H., or the survivor of them, or the exe- 1^^ 
cutors or administrators of such survivor, to return ^^** 
to, or allow the said A. B. to retain such part of his 
household furniture, plate, linen, and china, as the said 
trustees, or trustee, for the time being may think fit. 
And that it shall be lawful for the said trustees, or and to em. 
trustee, for the time being, to employ the said A. B., or trader as 

^, . . J. ai- !«♦ • r their a^^nt 

my Other person, or persons, m winding up the affairs of in conduct- 
die said A. B., and in collecting, getting in, and dis-ti^fi^nof 
posing of the estate, effecte, and premises, hereinbefore ^^^ ^"*'^* 
assigned, or expressed, or intended so to be, or any of 
tkem, or any part thereof, or otherwise in or about the 
premises. And it is hereby further agreed proviso that 
and declared between and by the said parties to these ^t taking 
presents, that any of them, the said several persons ^£^i§Sn^' 
parties hereto of the third part, shall and will at any ^fhud!eb? 
time, if called upon so to do by the said E. F. and G. H., SdWdSda 
or the survivor of them, or the executors, or administra- ^*jj'***® 
tore of such survivor, make a solemn declaration before 
a magistrate, or master in chancery, of the truth and 
justice of the debt claimed by them respectively, or 
their, or any of their partner, or partners, before he or 
they shall be entitled to claim any dividend, or benefit 
under these presents in respect of such debt, and that in 
the event of any such person, after being so called upon, 
refusing, or neglecting, to make such declaration as 
aforesaid, such person shall lose all dividends, benefit, 
and advantage to be derived from, or otherwise claimed 
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T&usT Foa under these presents, anything herein pontained to the 
c&EDiTORS. contrary notwithstanding. And that it shall be law- 
and sQch ful for the said £. F. and G. H., and the survivor of 
andthedivi. them, and the executors and administrators of such 
creditOT not^ survivor to pay such last mentioned dividends, and the 
heneit ^^ dividends of any other creditors, or creditor, refusing or 
may^S^paid neglecting to take the benefit of the provision hereby 
to A. B. made unto the said A. B. And it is hereby further 
Power to the AGREED, and declared between and by the parties to 
make any^ these presents that it shall be lawful for the said E. F. 
Slo S™*"* and G. H., and the survivor of them, and the executors, 
debteiera^' or administrators of such survivor to pay in full, or 
than 10/. make such arrangement with the creditors whose debt? 
are under ten pounds, or any of them, as the sail 
trustees, or trustee, for the time being may think fi;. 
When And that whenever the monies which shall have coire 

monies 

received to the hands of the said trustees, or trustee, for the tine 
given sum. being, under the trusts aforesaid shall amount to fifty 
be paid to pounds, or upwards, the amount thereof shall be paid 
^ ^' unto the banking house of Messrs. , in the 

names, or name, of the said trustees, or trustee, for the 
Proviso that time being. Provided always, that any person, or 

sureties for °, , , ^ , , 

the trader persons, who at the date of these presents shall be a 

in/the debt Surety, or liable in any manner for any debt of the said 
place of the* A.. B., shall and may, after pa3rment by him of the 
Siid!*°' ®*™® ^®^*» or of any part thereof, stand in the place of 
See Exparte the person to whom the same debt was owing, for the 
4 Dea. M. ' whole, or such part of the debt as shall have been paid 
in respect of the trusts and benefits of these presents, 
notwithstanding the same may be so paid and dis- 
charged after the date and execution hereof, and the 
dividend, or dividends, thereafter payable in respect of 
the amount of such debt, or liability, shall be paid to 
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such person, or persons, as in case of bankruptcy, but not trust for 
so astodisturbanypriordividendor dividends, Provided crepitobs . 
ALWAYS, and it is hereby agreed and declared between Trasteet're. 

, • , • cflipti to be 

and by the parties to these presents, that the receipt or re- dischargee, 
ceipts in writing of the said E. F. and G. H., and the sur- 
vivor of them, and the executors and administrators of 
such survivor, or of the trustees, or trustee, for the time 
being, acting in the execution of the trusts of these 
presents, for any sum, or sums of money payable to 
them, or him, as the purchase money of any of the said 
premises, or otherwise, under or by virtue of these 
presents, or in the execution of the trusts hereof, shall be 
a sufficient and effectual discharge, or sufficient and 
effectual discharges, for the same respectively, or for so 
much thereof respectively as in such receipt, or receipts, 
shall be expressed, or acknowledged to be received ; and 
that the person, or persons, to whom the same shall be 
given, his, her, or their heirs, executors, administrators, 
or assigns, shall not afterwards be answerable, or 
accountable for any loss, misapplication, or nonappUca- 
tion, or be in anywise obliged, or concerned to see to the 
application of the money therein mentioned, and ac- 
knowledged to be received. Provided always, and Power of 

^ appointing: 

it is hereby agreed and declared between and by the new 

trutitees* 

parties to these presents, that if the said trustees herein- 
before named, or either of them, or any trustee, or trus- 
tees, to be appointed as hereinafter mentioned, shall 
die, or be absent from this kingdom more than 
calendar months at one time, or be desirous of being 
discharged of and from, or refuse, or decUne, or become 
incapable to act in the aforesaid trusts before the same 
shall be fully executed, then and so often as the same 

I 3 
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TEU8T FOR shall bappen> it shall be lawfal for the sunriTing, or 
c RBprroRg . continuing trustees, or trustee for the time being, (and 
for this purpose any trustee, or trustees, retiring from or 
declining to act in the aforesaid trusts shall, if willing 
to act in the exercise of this present power, be concn- 
dered a continuing trustee, or continuing tnistees,) or 
for the executors, or administrators of the last surviring, 
or continuing trustee for the time being, from time to 
time to appoint any other person to be a trustee, or 
trustees, in the stead of the trustee, or trustees so dying, 
or being absent from this kingdom, or desiring to be 
discharged, or refusing, declining, or becoming in- 
capable to act as aforesaid, and that upon every such 
appointment the said trust estates, monies, and premises 
shall be assigned and transferred in such manner, and 
so that the same may become vested in the new trustee, 
or trustees jointly, with the surviving, or contintung 
trustee, or trustees, or solely as the case may require, 
and every such new trustee shall have the same powers 
as if he, or they had been originally named a trustee in 
Proviso for these presents. Provided also, and it is hereby 
nityof further agreed and declared between and by the parties 
to these presents, that the trustees, or trustee, for the 
time being of these presents, shall not be answerable^ 
the one for the other of them, and by no means for in- 
and pay- voluntary losses ; and also that it shall be lawful for 
their ex> the said trustees, or trustee, for the time being, to reim- 
^^^^^* burse themselves, or himself, out of the monies which 
shall come to their, or his hands, by virtue of the trusts 
aforesaid, all their costs and expenses to be incurred in, 
or about the execution of the aforesaid trusts. AND 
Witnesseth THIS INDENTURE ALSO WITNESSETH that in 
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consideration of the assignment hereinbefore contained, trust for 
they, the said several persons parties hereto, of the third creditors. 
part respectively do, and each of them doth hereby ftirther re- 
acquit, release, and discharge the said A. B., his heirs, c^^tors to 
executors, and administrators, of and from all and sin- ^lifi^^! 
gular the debts, sums of money, bills, bonds, notes, ^^ ci**"*- 
accounts, reckonings, costs, charges, damages, expenses 
judgments, executions, actions, suits, claims, and de- 
mands whatsoever, either at law or in equity, which 
they, the said several persons, parties hereto of the third 
part respectively, or their, or any of their partner, or 
partners respectively, now have, or shall, or may, or 
otherwise could, or might hereafter have, claim, chal- 
lenge, or demand of, from, or against the said A. B., his 
heirs, executors, or administrators, or his, or their lands, 
or tenements, goods or chattels, estate or eiSects, or any 
of them for, or by reason, or on account of the debts, 
securities, claims, and demands of them, or any of them 
respectively due or owing from the said A. B., and set 
forth in the said schedule to these presents, and all in- 
terest and arrears of interest for, or in respect of the 
same several debts and premises, or any of them, or for 
or by reason of any other matter, cause, or thing what- 
soever, relating thereto. In witness whereof, the in witness:, 
said parties to these presents have hereunto set their ^' 
hands and seals, the day and year first above written. 
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LETTER OF LICENSE. 



Purties. 



Recital of 
the grantee 
being in- 
debted to 
the grant- 
ors. 



Witness 
grant of 
license and 
freedom 
from suit 
and arrest. 



TO ALL TO WHOM these presents shall come» the 
several persons whose names and seals are hereunto 
subscribed and affixed by themselves, or their respective 
partners, agents, or attomies, being respectively cre- 
ditors of A. B., late of, &c, but now of, &c., severally 
send greeting. Whereas the said A. B. is indebted to 
the several persons aforesaid, respectively, in several 
sums of money, which he is not at present able to pay, 
but which he expects he may be able to pay at the end 
of two years from the date of these presents, NOW 
THESE PRESENTS WITNESS that m consideration 
of the premises, they, the several persons, whose names 
and seals are hereunto subscribed and affixed, as afore- 
said, have, and each of them hath, given, and granted, 
and by these presents do, and each of them doth give 
and grant unto the said A. B. full, free, and perfect 
license and liberty to come and go, pass and repass from 
place to place within the United Kingdom of Great 
Britain, and Ireland, where, and as his business and 
occasion shall serve and require, for the term of two 
years, from the day of the date of these presents, without 
being sued, molested, arrested, charged, or troubled in 
his person, or otherwise* for or concerning, or on 
account of any debt, sum or sums of money, or other 
matter, or thing whatsoever, whereby, or wherewith he 
is, or may be in anywise charged or chargeable, or 
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debted to tbem, the said several persons aforesaid, or letter of 
any of them, or their or any of their respective partners, license. 
And each of them the said several persons, whose covenant 
names and seals are hereunto subscribed and affixed, so ditors with 
far as relates to the acts and deeds of himself and his ^ ^ ^^^^^f 
copartners, and his, and their heirs, executors, and 
administrators, doth hereby for himself, his heirs, exe- 
cutors, and administrators, covenant with the said A. B., 

his executors and administrators, that they the said —not to 

sue, arrest, 
several persons, whose names and seals are hereunto or disturb 

subscribed and affixed, as aforesaid, or their respective during the 

executors or administrators, partner or partners, or the ucense. 

executors or administrators of any such partner or 

partners, or any other person or persons whosoever, by, 

with, or through their or any of their order, consent, 

direction, privity, or contrivance, shall not, nor will, at 

any time hereafter, during the said term of two years, 

from the date of these presents, sue, arrest, attach, 

extend, molest, implead, or trouble the said A. B., his 

heirs, executors, or administrators, or his or their bodies, 

goods, or estates, for or on account of any debts, dues, 

or sums of money, which he now owes, or is indebted 

to the several persons aforesaid, respectively, or their 

respective partners, either solely, by himself, or jointly 

with, or for any other person or persons whomsoever, 

by bond, bill, or covenant, simple contract, or otherwise, 

howsoever, or for or on account of any other cause, 

matter, or thing whatsoever, wherewith he or they now 

is, or shall, or may be charged, or chargeable. And J^^J*^* 

THAT these presents shall and may be pleaded and ^^^fJ'® 

allowed in any Court of Law, or Equity, as a bar, and bar of any 

action or 

in discharge of all and every action or actions, suit or suit. 
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LETTER OF sults, or Other proceedings, judgments, and executions, 
LICENSE. which shall or may be brought, commenced, sued, pro- 
secuted, or taken against him the said A. B., his heirs, 
executors, or administrators, or his or their goods or 
estates by the said several persons, whose names and 
seals are hereto subscribed and affixed, as aforesaid, or 
any of them, their, or any of their heirs, executors, or 
administrators, partner or partners, or the executors or 
administrators of any such partner or partners, or any 
other person or persons whomsoever, by, through^ or 
with their, or any of their acts, means, privity, order, 
consent, or procurement contrary to the true intent and 
inwitneu. meaning of these presents, (a) In witness whereof 
the said several persons, parties to these presents, hare 
hereunto set their hands and seals this day of 



(a) It is not very usual to insert covenants in a deed poll, 
but there is no doubt that an action of covenant may be brought 
on a deed-poll if the covenantee be named in the deed, Green v.- 
Home, Salk. 197. But covenants in an indenture entered into 
with persons who are not parties, confer no right of action 
on such parties, 2 Roll. Abr. 22. (F.) pi. I. Scudamore 
V. Vanderstene, 2 Inst. 673. Gilby v. Copley, 3 Lev. 138. 
Cooker V. Child, cited 3 Lev. 139. Offly v. Ward, cited 3 Lev. 
140. Ex parte Richardson, 14 Ves. 187. Metcalfe v. Ryerofi, 
6 Mau. & SeL 75. Gardner v. LachUsn, 8 Sim. 123. S. C. 
4 MyL & Or. 129. Wabnsley v. Cooper, 3 Per. & Dav. 149. 
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CLAUSES IN DEED OF COMPOSITION 
WITH CREDITORS (a). 

Provided always, and it is hereby agreed and de- The specific 

, , , , - secarities of 

claredy that these presents, or any clause, matter, or creditors 
thing herein contained, shall not extend, or be construed affected by 
to extend to invalidate, prejudice, or in any manner 
affect any mortgages, charges, or other specific securities 
or liens which any of the creditors of the said [Mtors] 
parties hereto may have upon any of the real or personal 
estates of or belonging to him, or any security for or in 
respect of all or any of the debts due and owing to such 
last mentioned creditors respectively, or any bonds, notes, 
or other securities given, or payable by any other persons 
by way of security, for the same debts or any of them. 
But that all such several mortgages, charges, securities, 
liens, and also all such bonds, biUs, notes, and other 
securities from third persons, as aforesaid, shall be and 
continue as available both at law and in equity in the 
hands of the several creditors, parties hereto, holding 
the same to all intents and purposes as if these presents 
had never been made or executed, so nevertheless that 
the same, creditors do respectively deliver true and par- 
ticular accounts in writing, signed by themselves, to the 
trustees, or trustee for the time being, of or under these 
presents, or their or his solicitor, some time before the 
first dividend to be made of the said money and funds, 

(a) The clauses in the text are such as may be introduced 
into any deed of composition with creditors, according as they 
are needed. 
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CLAUSES, shall become distributable between all the creditors, 
parties hereto, under the trusts aforesaid, of all and sin- 
gular mortgages, charges, liens, bonds, bills, notes, or 
other securities, or by them respectively holden for the 
Creditors several debts last mentioned. Provided also, and it 

holding 8pe« 

cific'securi. is hereby further agreed and declared, that upon every 

edve a divi- distribution of the monies and funds, which shall from 

Twp^ Jr time to time become divisble as aforesaid, the creditors 

which'they ^^ ^^ ^^ [debtors] parties hereto, holding any such 

c^ttM^un. mortgages, charges, liens, bonds, bills, notes, or other 

S^tm such securities as last mentioned, shall receive a dividend 

securities upon, or in respect of, so much only of their several 

rai benefit of debts as shall not be conveyed or secured thereby respec- 
thecredi- ' ^ 

tors. tively, unless such creditors, or any of them, shall so 

relinquish such their respective mortgages, charges, 
liens, bonds, bills, notes, and other securities, for the 
general benefit of the creditors of the said [debtors] parties 
hereto, in which case the same mortgages, or other 
securities before specified, shall be actually delivered up 
or assigned as aforesaid to the trustees, or trustee for 
the time being, of or under these presents, to be by them, 
or him, holden and applied upon the same trusts as are 
hereinbefore declared, of and concerning the trust 
monies and funds herein comprised, and the creditors so 
delivering up, or assigning the same, shall be entitled to 
dividends upon the whole of their respective debts. 
Tnwtees Provided always, and it is hereby further agreed and 
debts of ere- declared, that it shall be lawful for the said trustees, or 

ditors hold- 

ingr specific trustee, for the time being, if they or he shall so think 

securities, _ 

and take proper, by and out of the aforesaid trust monies and 

such securi- 

ties for the funds, at any time hereafter, to pay off or discharge the 
nefit of the whole of the debt, or debts due, or owing from the said 
creditors, ^debtors] to any of their creditors, parties hereto, holding 
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any such mortgages, charges, liens, honds^ bills, notes, clauses. 
or other securities, or any of them as last hereinbefore 
are mentioned, and that either with or without interest, 
and thereupon to cause the same mortgages, charges, 
liens, bonds, bills, notes, or other securities, or any of 
them, to be delivered up or assigned to the same trus- 
tees, or trustee, to be by them or him holden and 
applied upon the same trusts as are herembefore de- 
clared of and concerning the trust monies and funds 
herein comprised. Provided always, and it is hereby No debts 
further agreed and declared, that no debt owing by the ^[ge^debts 
said [debtors], or any of them respectively (except any ua^S, 
mortgage debt or debts) to any of the several creditors, 
parties hereto, shall carry interest, nor shall any creditor 
whose debt carries interest (except any mortgage credi- 
tor or creditors) demand or be entitled to any interest for 
the same, or to any allowance in respect of interest 
accrued after the date of these presents. Provided Frovi«ottaat 

the deed 

ALSO, and it is hereby further agreed and declared, that shaUbevoid 
in case these presents shall not be executed on or before cat^by aii 
the day of , now next ensuing, by ^^^SSk^ 

all and every the creditors of the said [debtors] and of^^^^^^ 
every of them, either by themselves or some person ^^- (**) 
or persons duly authorised by them respectively in that 
behalf, whose debts shall amount to the sum of £ a 
piece, or upwards, then, and in such case these presents 
and every clause, matter, and thing herein contained 
shall cease, determine, and be void, and the said [trus- 
tees], or the survivor of them, his heirs, executors, or 
administrators respectively, shall re-convey, re-surrender. 



(a) As to expediency of this Proviso, see suprci, page 53. 
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CLAU8B8. re-a88ure» or otherwise assure all and singular the rea 
and personal estates herein comprised or intended so to 
be, unto and to the use of the said [debtors] respectively, 
their respective heirs, executors, administrators, and 
assigns respectively^ according to the aforesaid several 
tenures or legal qualities thereof, and to their several 
rights and interests therein, at the time of the execu- 
tion of these presents in as full and ample a manner 
as if these presents had not been made and executed; 
And that freed and discharged of and from all' in- 
cumbrances whatsoever to be made, done, committed, 
or suffered by the said [trustees], or any of their execu- 
tors, administrators, or assigns respectively in the mean- 
time. And thereupon each and every of the said several 
creditors who shall have executed these presents shall 
be in the same state and condition with respect to their 
said several debts, and have the like liberty and the 
same remedies to sue for and recover their respective 
debts, as they would have been in or had, in case these 
presents had never been made, anything herein con- 
tained to the contrary thereof notwithstanding. Pbo- 
Trustees viDED ALSO that in the meantime, and until the said 
to^e^xe- day of next, it shall be lawful for the said 

the^ muts [trustees], and the survivor of them, his heirs, executors, 
t^o^e^rs ^^ administrators, from and after the execution of these 
cute/ttie pi^esents, to proceed to act in the trusts hereby reposed 
deed. ^q them as aforesaid for the benefit of all the said credi- 

tors of the said [debtors] (except as aforesaid), in case 
the said several creditors shall execute these presents on 
or before the said day of next. But if all 

the said creditors, (except as aforesaid), shall not execute 
these presents within the time hereinbefore limited for 
that purpose, whereby the same shall become void, then 
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in trust, (after deduction and allowance of all costs, clauses. 
charges, and expenses on account thereof), for the said — — -— 
[debtors] their executors, administrators, and assigns 
respectively, according to their several rights and inte- 
rests therein at the time of the execution of these 
presents. Provided also, and it is herehy further Proviso that 

the debtors 

agreed and declared that the said [d^tors\ and each of are to render 
them shall, within days next after the execution coantof 

of these presents hy them, deliver in upon oath, in perty, with 
writing, to be taken before a Master in Chancery, th?caraor 
Ordinary or extraordinary, to the said trustees, or the snppression. 
survivor of them, or the heirs, executors, or administra- 
tors of such survivor, their or his assigns, a full and true 
schedule or inventory, signed with each of their own 
hands, of all and singular their and each of their real 
and personal estates and effects, rights and credits what- 
soever, both present and expectant, or contingent. And 
that if any such estates, effects, rights, or credits to the 
amount or value of £ or upwards, shall be sup- 
pressed or concealed by them, or either of them, then, 
and in such case, such suppression or concealment shall, 
as to the parly making the same, forthwith and of itself, 
revoke and make void the letter of license hereinafter 
given to the said [debtors], and also the covenant herein 
contained on the parts of the said several creditors, 
parties hereto of the second and third parts respectively, 
to acquit and release them in the events hereinafter 
expressed, of and from the several debts due and owing 
to them from the said [debtors], or either of them ; but 
without prejudice to the trusts hereinbefore contained 
for the benefit of such creditors. And the same creditors 
in the event of any such suppression or concealment as 
aforesaid, after the full performance and execution of 
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cLAUBES. sach trusts, shall have and be entitled respectively to 
■ such and the like rights of action and otiier powers and 
remedies against them> the said [debtors], or such of 
them as shall so suppress or conceal such estates, effects, 
rights, or credits as aforesaid, for tiie payment of so 
much and such parts of their several debts as shall not 
be satisfied by means of such trusts, as they would have 
had if these presents had not been made or executed. 

Afi^ieement AnD IT IS HEREBY FURTHER AGREED and declared 
for deter- 
mining and that a meeting shall take place of the several creditors of 

on fhe debts tiie said [debtors], parties hereto as aforesaid, either in 
and claims i i • i i r 

of the person or by their respective agents, on the day of 

^"' now next ensuing, at the hour of in the 

rooming, at , where this present indenture 

and a separate schedule containing an account or list in 
writing of the several debts, claims, and demands owing 
from, and made upon the said [debtors'], to and by such 
creditors respectively, shall be produced and shewn for 
inspection. And thereupon all such of the same debts, 
claims, or demands, as shall not be objected to at such 
meeting, shall be entered opposite the respective names 
of the creditors of the said [debtors], parties hereto, who 
shall severally claim the same in the said schedule to 
these presents, and if at such meeting, or within twenty- 
one days then next ensuing, any debt, claim, or demand 
contained in such previous schedule, shall be objected 
to either in the whole or in part by any one or more of 
the creditors of the said [debtors] then present, or their 
or his agent or agents, or by the said [trustees], or any 
of them, or by the said [debtors], or any of them, the 
party or parties making such objection shall, at or within 
twenty-one days next after such meeting, deliver ip 
writing unto the Solicitor for the time being to the pre- 
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sent trust a memorandum or note of the objection to clauses. 

such debt, claim, or demand, and also the name of some 

person whom he shall approve as an arbitrator or referee 
of and concerning the validity of such debt ; the said 
debt, claim, or demand, or any part thereof so objected 
to, and the party or parties whose debt, claim^ or demand 
shall be so objected to, if then present shall forthwith, 
or if absent then within the space of seven days next 
after he, she, or they shall respectively have received 
notice from the said ^Solicitor of the Trust], or other 
the Solicitor for the time being as aforesaid, the name 
of some person as an arbitrator in his, her, or their 
part, or respective parts, for the purposes aforesaid; 
and whatever award or determination such arbitrators to 
be chosen as aforesaid, or in case of difference between 
them, then the umpire to be by them appointed in writ- 
ing, shall make respecting the matters referred to them, 
or him, shall be binding, final, and conclusive upon all 
parties making such reference, (so that such award or 
umpirage be made within fourteen days next after such 
reference shall be made as aforesaid by the parties in 
difference, or their arbitrators, as the case may be). 
And the party, or respective parties, whose debts or de- 
mands shall be objected to shall, in case the whole 
thereof shall not be thereby awarded, be entitled to 
receive only such part or parts of such disputed debts or 
demands, as the said arbitrators or their umpire shall 
adjudge or award to be due and owing to the same 
party or parties. And it is hereby also agreed ^ ^^ 
and declared, that if any creditor or creditors of the said ^ submit' 

' ting dispat- 

[ddftors], whose debts or demands, or respective debts ed daims to 

ArbitntioD 

and demands shall be objected to at the time and place to forfeit au 
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CLAUSES. 

benefit 
ander the 
trust. 



No ol^ec- 
tionto any 
debt to be 
admitted 
altera day 
specified. 



Corenant 
by the 
creditors 
severally 
¥r|th the 
debtors. 



aforesaid, and being present when such objection is 
made, shall refuse or neglect for the space of four days, 
to be computed from tbe said day of , on which 

the said meeting is to be held, or if absent shall refuse 
or neglect for the space of seven days after he or she, 
or they shall have respectively received notice of such 
objection to his, her, or their debt or demand, or respec- 
tive debts or demands, to submit or refer the same to 
arbitration in manner aforesaid ; such creditor or credi- 
tors so refusing or neglecting, shall from thenceforth be 
whoUy excluded from all benefits and advantages what- 
soever, which she or they might otherwise have had 
and claimed, under and by virtue of these presents. 
And it is hereby further agreed and declared 
that after the said day of next no objection 

shall be admitted or allowed to be made to any of the 
debts contained in such previous schedule as aforesaid, 
but the same several debts, and every of them shall 
from thenceforth be adjudged to be fair and just debts 
and demands, and shall accordingly be satisfied either 
wholly or in part, by and out of the monies arising under 
the several trusts of these presents. AND THIS IN- 
DENTURE ALSO WITNESSETH that in considera- 
tion of the premises, and upon condition that, and during 
such time only as, the said [debtors] shall and do in all 
things weU and truly perform, observe, perform and 
keep all and every the articles, covenants, and agree- 
ments in these presents contained on their part and 
behalf, to be performed, observed, and kept, each of 
them, the several persons, parties hereto oi the parts, 
creditors as hereinbefore mentioned, doth hereby for him- 
self, and herself, respectively, and for their, his, and her 
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several and respective heirs, executors, and administra- clauses. 

tore, so far as relates to his and her own acts, debts, and 

demands, covenant with the said [debtors] their executors 
and admihistrators in manner foUowing, (that is to say), 
THAT they, the said several creditors parties hereto, or ''"^J^ff?** 
any of them, their, or any of their several co-partners, debton, 
executors, or administrators,) shall not, nor will at any 
time or times hereafter, unless and until default shall 
be made in performance of the covenants hereinbefore on 
their, or some of their part contained, or some part 
thereof, sue, arrest, prosecute, or molest, or do, or cause 
to be done, any act, matter, or thing whereby, or by 
means whereof the said [debtors], or any of them, their, 
or any of their heirs, executors, or administrators, or 
his, or their goods, chattels, lands, or tenements shall, or 
may be any ways seized, arrested, prosecuted, detained 
or molested at law, or in equity, ot otherwise howsoever, 
for, or in respect of any debt, or debts whatsoever now 
due, or owing unto them, or any of them, from the said 
[debtors]. And also that they, the said [debtors], and and to 
every of them, shall and may from time to time, and at free Ubertr 
all times hereafter, unless and until they shall make such 
default as aforesaid, have and be entitled to full and free 
liberty, license, power, and authority to go, pass, and 
repass to and from such place and places, and in such 
manner as they shall think proper, for any purpose what- 
soever, without any control, or interruption of, or by 
them, the said creditors, parties hereto of the 
parts, or any of them, their, or any of their co-partners, 
executors, or administrators, or any person, or persons 
by, or with their or any of their order, direction, or con- 
sent. And fubthbb, that in case the said creditors, and thf pi«. 
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CLAUSES, parties hereto of the part, or any of them, theirs or 
sent deed to ^^^ of their partners, executors, or administrators shall 
^ fii?to** ®'^®* ®^ prosecute at law, or in equity, or do, or cause to 
way acttoa be done any act, matter, or thing whatsoever, whereby, or 

trary to the by means whereof, the said [cZed/of «], or any of them, 

foregoing 

covenants, their, or any of their heirs, executors, administrators 

shall, or may be sued, prosecuted, or molested for any 
such debt or debts now due as aforesaid, contrary to 
the foregoing covenant and the true intent of these 
presents, then, and in every such case, he or they 
shall or may plead these presents in bar of any action 
or actions, suits, or suit that shall, or may be com- 
menced, or prosecuted against him, or them, and these 
presents shall operate as and are hereby declared and 
agreed to be an effectual and absolute discharge of the 

and that same. And MOREOVER, that they, the said creditors 

creditors on 

receiving parties hereto, their partners, executors, and adminis- 

payment of 

their debts trators respectively, shall and will, upon full pa3rment of 

releases* their respective debts, at the requests, costs and charges 
of the said \dehi(yr8\^ or any of them, their, or any of 
their heirs, executors, or administrators make, give, 
sign, and execute unto him, or them, good and sufficient 
releases, acquittances,- and discharges for the several 
debts now due and owing to them, the same several 
creditors respectively, from the said \MiiQTs\ as afore- 
said, and of and from all actions, claims, and demands 
Proviso that whatsoever in respect thereof. Provided always^, 
debtors fidi- ^^^ ^^ ^8 hereby agreed and declared that in case any 
^OTm^-^ one, or more of them, the said \dehtoTz\ shall have 
covenants^ failed in the due observance and performance of all and 
econoat^ singular the covenants and agreements, hereinbefore oij^ 
bythedis- his or their part or parts contained, then, aKi4.i^ 
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such case, the release and acquittance to which the other clauses. 
or others of them, their, or his executors, or administra- ^moT" 
tors shall be entitled by virtue of the covenant herein- J»o~ "^ 
before for that purpose contained, shall in nowise operate Cniied. 
to exonerate and discharge such one or more of them, 
the said [debtors'], as shall make default as aforesaid, of 
or from the several debts or sums of money set forth in 
the schedule hereunto annexed, or any of them due and 
owing from such <me or more of them, either alone or 
jointly with the other or others of them, to the several 
crediitors parties hereto of the second and third parts, or 
any of them respectively. But they, or he, shall thence- 
forth be wholly subject and liable to the same debts, or 
sums of money, or such parts thereof respectively, as 
shall then remiun unsatisfied, in such and the same 
manner as if the same had been solely contracted by him 

or them. And it is hereby agreed and DE- Agreement 

GLARED that all and every the creditors of the said diton shall 
[Mtors] who shall agree to take the benefit of these ^itSoeot 
fments, shall subscribe a declaration that they and ^on'l^' 
^Vtry of them will accept their proportion of the monies (^t^of 
to arise by the means aforesaid, in full of their respective ^<^*'^*** 
debts, and the interest thereof when the same may carry 
interest, to be prepared and left at the office of 
in , on or before the day of next, and 

that such creditors so signing such declaration shall 
grant and execute to the said [debtors] a letter of license, 
enabling them respectively to go, pass, and repass to 
and from such place, or places, and in such manner as 
shall think proper, for any purpose whatsoever, without 
any control, or interruption of or by them, the said 
several creditors, or any of them, pending the execution 
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General 
rdeueby 
the credi- 
tors of the 
debtor*. 



CLAUSES, of the trusts of these presents. And this indenture 
ALSO WITNESSETH that in consideration of the premises 
they« the several persons parties hereto oi the and 

parts respectively, creditors as herei^befcHv is 
mentioned, in respect of their several debts, clums and 
demands, have and each of them hath remised, released, 
and for ever quit claimed, and by these presents do and 
each of them doth remise, release, and for ever quit 
claim unto the said [debtors], their heirs, executors uid 
administrators, and every of them, all actions, suits. Mils, 
bonds, and writings obligatory, debts, dues, duties, 
accounts, sums of money, extents, executions, dainis, 
and demands whatsoever, botii at law and in eqmty, or 
otherwise howsoever, which they respectively, or their re- 
spective executors or administrators now have, or here- 
after shall or may have, or otherwise could or might have, 
challenge, claim, or demand against the said [debtors'], 
or any of them, their, or any of their heirs, executors or 
administrators, or their, or any of their estates, or effects, 
for or by reason, or on account of the debts, claims and 
demands of them the said creditors, respectively due, or 
owing from the said [debtors], and set forth in the sche- 
dule hereto annexed, and all interest and arrears of inte- 
rest for or in respect of the same several debts, sums of 
money, and premises, or any of them, or for, or by 
reason of any other matter, cause, or thing whatsoever 
relating thereto, other than and except the security 
effected, or intended to be effected by means of these 
presents, and the trust thereby declared as aforesaid. 
indemnitr PROVIDED ALWAYS, and it is hereby further agreed, 
ration of " that it shall not be incumbent on the said [trustees], or 
in respect of the survivor of them, his executors, or administrators, to 
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sue for, or take any steps for the recovery <tf the said claubbs. 
premises hereinbefore assigned, or ezfaressed, or in- ^^^Z^TZT 
tended so to be, unless he or they shall think prcmr so ^ »b«Mion. 
to do, and that it shall be lawful fot him, or them, to i^ffs* 
discontinue any proceedings which shall have been m- 
dertaken whenever he or they shall think fit. And that 
no laches or responsibility shall be impotable to» of 
shall attach upon him, or theniy for any act m deed 
whatsoever, which shall be done, executed, or directed 
by him or them, in the exercise and execution of the 
trusts, powers, and authoritiee of these presents, or for 
omitting to exercise and carry into executios the same 
trusts, powers and authorities or any of them. Pro- ProTiaofor 
viDED ALWAYS, aud it is hereby agreed and declared, tionofthe 
that if at any time or times hereafter, during the con- against the 
tinuance of the trusts of these presents, and while the Sfa«mton 
said indenture, or letter of license of equal date herewith, ^^^ v*^^' 
shall remain in force, the said [debtors] or any of them, 
shall be arrested, or taken in execution, or other process 
shall be put in force against their, or any of their bodies, 
lands, or goods, by any one or more of them, or any of 
their present creditors, who shall refuse to come in and ex- 
ecute these presents, and the said indenture of equal date 
herewith ; then, and in every such case it shall be lawful 
for the said trustees hereby appointed, or the survivor of 
them, his executors or administrators, or other the trustees 
or trustee, for the time being of these presents, and they 
and he are and is hereby directed to put in special or 
common bail, or enter an appearance for them, the said 
[debtors], or any of them, in every or any such action 
or suit, or actions or suits, at their or his discretion, or 
else to submit to the same. And further to defray and 

K 2 
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cLAuass. satisfy out of the trust monies arisiug by virtue of these 
presents, all costs, damages, and expenses fittending the 
defending any actions or suits now pending, or to be 
instituted as aforesaid. And likewise all monies for 
which the bodies, lands, or goods of the said [debtors], 
or any of them, may be taken in execution as aforesaid, 
and all other costs, damages, or expenses incurred, m to 
be awarded in any action or suit, or actions or suits aX 
law, or in equity, either pending, or for which any 
cause subsists, or may be alleged against them the said 
[debUfrs], or any of them, at the time of the execution of 
these presents. 
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DEED OF INSPECTORSHIP. 

THIS INDENTURE, made the day of , be- 

tween A. B., of &c. [Imolcent'], of the first part, 

C. D. of &c., and E. P., of &c., [Inspectors], 

of the second part, and thb sbvbral pbrsoks whose 
names and seals are hereunto set and affixed, being 
creditors in their own right, or in copartnership, or 
being agents or attorneys of creditors of the said A. B., 
of the third part. Whbrbas the said A. B. is indebted 
to the several persons, parties hereto, of the third part 
respectively, in the several sums of money set opposite 
to their respective names in the schedule hereunder 
written. And whbrbas, at a meeting of the creditors 
of the said A. B., on the fifth day of September instant, 
it was represented and made to appear to them by the 
same A. B., that through various unforeseen circum- 
stances he was unable to pay, immediately, aU debts 
owing by him, but that his stock in trade, and other his 
estates and effects were amply sufficient for that pur- 
pose, and it hath therefore been agreed between the 
several persons, parties hereto, that the term of one year 
shall be given to the said A. B., to collect in and dispose 
of his said estate and effects under the inspection of the 
said C. D. and £. F., who have been chosen for that 
purpose, under and subject to the conditions, stipula- 
tions, and agreements hereinafter contained. Now 
THIS INDENTURE witucsseth, that in pursuance of the 
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D£SD OF said agreement, and in consideration of the covenants 
msFECTOR- gn^ affreements hereinafter contained by, and on the 

SHIP. 

part of the said A. B., to be performed and observed, 

each of them the said several persons, parties hereto of 
the third part, eo far as lelates to his own acts and deeds, 
and the acts and deeds of his own heirs, executors, 
administrators, and constituenta^ hath given and 
granted, and by these presents i>oth give and grant 
unto the said A. B., fnU* free, and absolute liberty and 
license to conduct, maniige, and wind up all and every 
his said trade, business, and affidrs, and coUect, get in» 
«ell, and dispose of all and every, or any part of his 
estate, debts, and effects under the inspection and sub*- 
ject to the ai^robation and control of the aaid C. D. and 
£. F., until the day of , if he ihe said A. B. 

shall so long live, and continue to observe and perform 
the several covenants or agreements hereinafter con- 
tained, and on his part to be observed or performed, un- 
less these presents sooner beccxne null and void, by 
virtue of the provision hereinafter in that behalf con- 
tained ; and that they the said several persons, parties 
hereto, of the third part respectively, and their respec- 
tive executors, administrators, partners, or constituents, 
wiU not, during the time aforesaid, sue, arrest, proser 
^te, impede, or molest the said A. B. in the manage- 
ment of his said business or concerns, under such con- 
trol and inspection as aforesaid ; nor seize, or possess 
themselves or himself of, or attach, or intermeddle with 
his goods, estates, property, or effects, whatsoever. Ani> 
that in case the said several persons, parties hereto, of 
the third part respectively, or their respective executors, 
administrators, partners, or constituents shall act con- 
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trary to the agreement lastly hereinbefore contained, the deed or 
Slid A. B. his heirs, executors, and administrators, shall 1^^^^^*" 

be, and he and they is, and are hereby, thenceforth, and 

for ever acquitted, exonerated, and discharged, of and 
irom all and every the debts, claims, and demands 
vhich are or is due and owing to the same several per- 
sons respectively, or their respective partners or consti- 
tients, and all actions, suits, and proceedings to be had 
or taken for, or in respect of the same ; and that in every 
such case this present letter of license and agreement 
may be pleaded in release of, and bar to, all and every 
such debt and debts, actions, suits, and proceedings, as 
effectually and beneficially as if a general release or 
acquittance for the same had been given under his or 
their hand and seal, or hands and seals respectively. 
And the said A. B., in consideration of the license and 
privilege so hereby given to him as aforesaid, doth 
hereby for himself, his heirs, executors, and administra- 
tors covenant with the said C. D. and E. F., their exe- 
cutors and administrators, and also with each of the 
several persons, parties hereto, of the third part, his and 
their executors and administrators, in manner following, 
namely, that he the said A. B. will, when requested by 
the said C. D. and £. F., or either of them, make out 
and fairly state, in writing, a tnie and exact account of 
all and singular his debts and credits, claims and 
demands, and estate property and effects, and of the 
several charges, outgoings, liens, and incumbrances 
upon or affecting the same respectively, and deliver the 
same, or a fair copy thereof, unto each of them the said 
C. D. and £. F. And that he the said A. B. will at 
all times hereafter, during the time or period hereby 
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DKxo or limited for that purpose, use and employ hk beat ei- 
smtT''^*" ^^•■vo'"** under and subject to the direction and adrfce 

of them, the said C. D. and E. F., to collect and get in 

the estate, property, debts, and effects of him the said 
A. B., for the benefit of his said creditors, and fron 
time to time, when any monies shall be received by bin 
sufficient to pay five shillings in the pound, upon, or io 
respect of the said debts of his said several creditor, 
win pay and distribute the same unto and amongst then 
his said creditors, their respective executors, administra- 
tors, and assigns, rateably. and in proportion to the 
amount of their said respective debts, and so from time 
to time until the whole amount of the same debts ' shall 
be fully paid off and discharged, and in the meantime, 
and until the same monies shall be so paid and distri- 
buted, will, from time to time, place or deposit the same, 
for safe custody, in the hands of Messrs. 
bankers, at in the joint names <^ them the 

said A. B., C. D., and E. F., or otherwise dispose 
thereof, as they the said C. D. and £. F., shafl direct, 
subject only to the proviso and agreements hereinafter 
contained, namely. Provided always, and it is 
hereby agreed that the said A. B. may (so long as he 
shall observe and perform the matters and things herein 
contained, on his part to be performed and observed) 
retain out of his said estate, trade, or business the 
monthly sum of pounds, for the maintenance and 

expenses of himself and his family, and that the said 
A. B., out of the monies which he shall from time to 
time receive, may pay ail rent and taxes, law charges 
and expenses, and salaries and allowances for clerks 
and others employed in the said trade, and the charges 
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and expenses to be incurred in getting in and dispoaing j^eed of 
of his said estate and effects in pursuance of these ^^^^^''*^~ 

BH.IP 

presents, and may then pay» and fully satisfy all such '. 
and so many of his present creditors, whose respective 
debts do not exceed the sum of fifty pounds, and all 
who will agree to accept of that sum in full of their 
respective debts or demands. And that if any dividend 
shall be made of the estate and effects of the said A. B. 
before all his said several creditors by themselves or 
their attorneys, or agents shall have executed, or other- 
wise acceded to these presents, the said A. B. may 
retain the rateable dividends of every such creditor or 
creditors, and pay the same to him and them respec- 
tively, upon his or their respectively so executing, or 
acceding to these presents, and in default of any sueh 
dividend being so retained, may pay to such creditor or 
creditors, upon his or their respectively executing or 
acceding to these presents a rateable dividend or divi- 
dends, in proportion to the amount of his or their 
respective debt or debts, out of any future proceeds of 
his estate and effects, and before any further dividend 
or payment shall be made to or amongst any of the other 
creditors. And the said A. B. doth hereby, for himself, 
his heirs, executors, and administrators further covenant 
with the said C. D. and £. F., their executors and 
administrators, and with each of the several persons, 
parties hereto of the third part, and his executors, 
administrators and assigns, that he the said A. B., his 
executors or administrators, will not at any time here<^ 
after convey, alienate, dispose of, or in any manner 
charge or incumber, or cause or procure, or knowingly 
suffer to be conveyed, aliened, disposed of or in anywise 

k3 
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DEED OF chaiY^ed or encumbered all or any part of his estate, 
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iNSPECToa- pifopgrty^ or effects, whether real or personal or mixed. 



or any his present or future estate, right, title, interest, 
or expectancy therein, or thereto, or in or to any port 
thereof, without the consent in writing oi the said C D. 
and E. F., and will not do, or cause, or procure, or 
knowingly permit or suffer to be done or committed any 
act, matter, or thing, whereby any of his creditors shall 
or may obtain or have any further or other security or 
securities for his, her, or their debt or debts, than that 
or those which they respectively have at the time of the 
execution of these presents, or whereby any or either of 
the said creditors shaD have, or receive a greater or 
prior security or advantage in, or concerning his or 
their debt or debts than the other or others of them, 
save only and except such of the said creditors whose 
debts do not respectively exceed fifty pounds, or will 
accept of that sum in full thereof, as aforesaid. And 
FURTHER, that he the said A. B., until all his said 
creditors shall be fully paid and satisfied their respective 
debts and demands, will not, either alone or with any 
other person or persons, undertake or become engaged 
in any new or other trade, concern, or business, nor 
enter into any speculation, or doubtful or uncertain 
contract, nor contract any new or other debts, (other 
than in the due and regular course of his present trade 
or business, and with a view only to winding up the 
same) nor become bound, bail, or surety for any person 
or persons^ without the like consent and approbation in 
writing, of them the said C. D. and £. F., first obtained 
for that purpose. And further that he the said A. B. 
will at all times hereafter, until his said debts shall be 
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fully paid and satisfied, keep, or cause to be kept, proper deed op 
books of account relating to his said trade, estate, and wspector- 

t % » ^ SHIP* 

effects, and make, or cause to be made therem, true and ^ 

proper entries of all receipts, payments, disbursements, 
and other outgoings, and all other transactions, matters, 
and things whatsoever concerning the same, as is usual 
with merchants and traders in general, or which shall 
be requisite or proper to elucidate or show forth the 
state and condition of his said trade, estate, and effects 
in a clear and satisfactory manner in all respects. And 
ALSO will, from time to time, and at all and any reason- 
able time and times permit and suffer them the said 
C. D. and £. F., and each of them, of and at their and 
his own free will and pleasure to inspect and examine 
the same books of account, and all other books, papers, 
and writings in the custody or power of the said A. B., 
relating to his said trade estate and effects, and to copy 
or make extracts from the same, or any of them. And 
ALSO will, at the end of every month, or oftener, if 
required by the said C. D. and £. F., or either of them, 
make and report to them in writing, an abstract, or 
general statement of the receipts and payments, and 
other transactions and proceedings relative to his said 
trade or business up to the end of the month then ne^t 
preceding the time of such report or statement. And 

IT IS HEREBY FURTHER DECLARED AND AGREED by 

and between the parties hereto to these presents, that 
for effecting the purposes aforesaid, the said C. D. and 
£. F. may nominate and appoint one or more clerk or 
clerks, or other person or persons, to assist the said A. JB* 
in the management, disposal, and collection of his said 
trade, estate, and effects at such salary or wages as they 
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DEED OF shall think proper, and may dso do, order, direct, and 
IN8PSCT0E- ngggu^ tQ nU nu^ evcry or any such other acta, mattery 

__. and things tfirhatsoever, relatire to the premises aforesaid, 
as they in their discretion shall think fit and expedient. 
And also that if the said A. B., or his estate or 
effects, shall be arrested, taken in ezecation, attached, 
or otherwise molested by any of his creditors, they 
the said C. D. and E. F., or either of them, may and are 
and is hereby authorized to bail the said A. B., and 
contest the debt or debts of such creditor or creditors, 
or adopt such other proceeding or proceedings in 
reference thereto, as they shall be advised, at the 
expense of the estate and effects of the said A. B., and 
shall be repaid and reimbursed thereout by him accord- 
ingly. And it is hereby further agreed and 
declared by and between the said parties to these pre- 
sents, that if by reason of any unforeseen cause, not 
wilfully occasioned by the said A. B., any delay shaH 
take place in the final settlement of his affairs, so as to 
prevent his said several creditors from receiving the fuH 
amount of their respective debts, at or before the expi- 
ration of the said term of one year, then, and in such 
case the said C. D. and £. F. may, and they are hereby 
fully authorized, if they shall think proper, without any 
further consent of the others of the said creditors, than 
is hereby given, to prolong or extend the term of one 
year hereby limited, for winding up the concerns of the 
said A. B., and for payment of his creditors in manner 
aforesaid, for the further space of one year, to be com- 
puted from the expiration of the said first-mentioned 
term of one year, and that, thereupon, an endorsement, 
under the hands of the said C. D. and E. F. being made 
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upon these presents, to that effect, all and ererj the deed of 

INSTEI 
SHIP. 



said creditors, parties hereto, their heirs, executors, ^*'"''"^^<*" 



partners, constituents, and assigns shall and will 
continue, and be bound by the covenants, provisoes, 
declarations, and agreements herein contained in 
favor of him the said A. B. in the same, and in as 
full and complete a manner for such further period of 
one year to all intents and purposes, as if the said two 
several terms of one year, and one year, had been 
originally and primarily limited for that purpose. And 
the said A. B. doth hereby, for himself, his heirs, exe- 
cutors, and administrators, further covenant with each of 
the said several persons, parties hereto, of the third part, 
and his executors and administrators, that he the 
said A. B., his heirs, executors, or administrators will 
pay, or cause to be paid unto all and every of his said 
creditors, their respective executors administrators or 
assigns, their full respective debts and demands, before 
the expiration of the said term of one year, or other the 
extended period aforesaid, in the manner and propor- 
tions hereinbefore appointed for payment thereof, and 
according to the true intent and meaning of these pre- 
sents. And further, that if at any time during the 
said term of one year, or the said farther term of one 
year, the said trade, business, or concern of the said 
A. B., shall, in the judgment and opinion of the said 
C. D. and £. F., have become, or be likely to become 
embarrassed, or less adequate to answer the purposes 
hereby intended. Then that he, the said A. B. will at 
any time or times, thereafter, at the request of the said 
C. D. and E. F, convey, assign, assure, and deliver up 
unto them the said C. D. and E. F., their executors. 
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DEED OF administrators, and assigns, all such parts of his estate 
iKSPBCTOR. and •effects, as shall then remain undivided, or otherwise 

SHIP. 

unapplied to the ends and purposes aforesaid, for the 

use and benefit of them the said creditors, in such man- 
ner as they the said C. D. and E. F. shall require until 
the said creditors shall have received, and been paid the 
full amount of their respective debts and demands on 
his the said A. B., being absolutely released and dis- 
charged from all and every the debt and debts, claims 
and demands of his said several creditors, and having any 
surplus which may remain, after paying the said several 
last-mentioned debts duly and properly secured to him. 
AND THIS INDENTURE FURTHiEE WITNES- 
SETH, that in consideration of the covenants and agree- 
ments herein contained on the part of the said A. B., each 
of them the said several persons, parties hereto of the 
third part, so far as relates to the debt or demand due to 
himself, or his partner, or constituent, and so far as 
relates to the acts and deeds of himself, his heirs, 
executors, and administrators, doth hereby for himself, 
his heirs, executors, and administrators, covenant with 
the said A. B., his executors and administrators, in 
manner following, namely, that they the said several 
creditors of the said A. B^, respectively, and their 
respective executors, administrators, partners and as- 
signs, will accept and receive their said respective debts 
and demands, so now due and owing to them respec- 
tively, from the said A. B. as aforesaid, in the manner 
and at the times in and by these presents provided for 
the payment thereof. And further, that if they the 
said creditors, respectively, shall not have received their 
full respective debts at or before the expiration of one 
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year from the date hereof, or such other day or time as deed of 
the said C. D. and E. F. shaU have limited or appointed, "^s^ecto^^ 

by virtue of the power hereinbefore given for that pur- 

pose, and the said A. B. shall and do, on or before the 
eacpiration of one year from the date hereof, or other day 
or timie last aforesaid, convey, assign, assure, and deli- 
ver up unto the said C. D. and £. F. all such parts of 
his estate and effects as shall then remain undivided, or 
otherwise unapplied to the purposes aforesaid, for the 
use and benefit of them the said creditors, in such man- 
ner as they the said creditors, or the major part of them, 
shall require, and if the said A. B. shall have observed 
and performed all and every the covenants and agree- 
ments herein contained, by him to be observed and per- 
formed up to that time, then and in such case the said 
several creditors of the said A. B., their respective exe- 
cutors and administrators, shall and will, thereupon and 
immediately thereafter, duly execute and deliver unto the 
said A. B., his executors and administrators, sufficient 
and effectual releases and discharges of and from all 
debts and demands whatsoever, which are now due and 
owing to them the said several creditors respectively, 
and all actions, suits, accounts, reckonings, claims and 
demands whatsoever, both at law and in equity, for upon 
account or in respect of the same, or any part thereof; 
Provided also, and it is hereby further 
DECLARED AND AGREED by and between the said 
parties hereto, that if the said A. B. shall die, or shall 
make default in the performance or observance of any 
of the covenants, clauses, stipulations, or agreements 
hereinbefore contained, and by him to be observed or 
performed, then and in either of the said cases, this 
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DKEo OF present Indenture, and the License and liberty hereby 
. jNSPECTOB- given, and every other article, clause, matter, or thing 
' _ herein contained, so far as the same respectively tend to 
restrain the said creditors from suing for, or recovering 
their respective debts within the time afores^d, shall 
cease, determine, and be utterly void, to all intents and 
purposes whatsoever, anything herein contained to the 
contrary notwithstanding; Provided always, and 

IT IS HEREBY FURTHER DECLARED AND AGREED, by 

and between the said parties to these presents, that in 
case either or both of them; the said C. D. and £. F. or 
any inspector to be appo(n^d W hereinafter mentioned, 
shall die, or shall refuse or decline or become incapable to 
act in the matters and things hereby delegated or intrusted 
to him, or tbem, as aforesaid ; then and in every such 
case, the majdr part in number and value of the credi- 
tors of the said A. B., present at a meeting convened by 
circulars sent by any creditor of the said A. B., by the 
post or otherwise, may nominate and choose such other 
person or persons as they shall think fit, to be an in- 
spector or inspectors, in the place and stead of such of 
the said inspector or inspectors, who shall so die, or 
refuse, or decline, or become incapable to act, and every 
such person so to be chosen as aforesaid, shall have the 
like powers and authorities in all things, as the person 
or persons in whose room or place they or he shall have 
been chosen, had or might exercise, under or by virtue 
of these presents, if living, and continuing to act, and 
as if the name or names of such new inspectors or 
inspector had been inserted in these presents, instead of 
the names of the said C. D. and E. F., or one of them. 
And it is hereby further agreed and declared by 
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and between all the said parties hereto, that each oEEn of 
of them the said C. D. and E. F., and all and every wsmcto*. 

SHIP. 

Other the inspector and inspectors for the time being, 

shall be indemnified, protected, and saved harmless by 
or out of the estate and effects of the said A. B., or other- 
wise by his said other creditors, according and in pro- 
portion to the amount of their said respective debts, 
against or in respect of all transactions and personal 
engagements, matters and things whatsoever, which 
they, or either of them, shall lawfully do, or cause to be 
done, or enter into, order, or direct in, or concerning the 
estate and effects of the said A. B., by virtue of, or in 
pursuance of these presents, and that they, the said 
parties hereto of the third part, and every of them, their 
and his heirs, executors, administrators, constituents 
and assigns, shall and will from time to time, and at all 
times allow and confirm the same in all respects. And 
further, that they the said C. D. and E. F., and others 
the inspector or inspectors for the time being, shall be 
reimbursed and repaid out of and from the estate and 
effects of the said A. B., or otherwise by the said other 
creditors of the said A. B., according and in proportion 
to the amount of their respective debts, all such costs, 
charges, damages and reasonable expenses whatsoever 
as they, or any of them, shall respectively pay, sustain, 
or be put unto in, about, or concerning the matters and 
things aforesaid, or in anywise relating thereto. In 
witness whereof the said parties to these presents have 
hereunto set their hands and seals the day and year first 
above written. 
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Form of notice to be inserted in the London 
Gazette, within two months after the exe- 
cution OF A DEED OF COMPOSITION BY AN IN- 
SOLVENT, IN PURSUANCE OF THE REQUISITIONS 

OF Stat. 6 Geo. 4, c. 16, s. 4, (a). 

Notice is hereby given, that A. B., of , in the 

county of , linen-draper, hath by indentures of 

lease, release and assignment, bearing date respectively 
the and days of A. D., and made between 
the said A. B. of the one part, and G. D. of 
aforesaid, auctioneer, of the other part, conveyed and 
assigned all his real and personal estate and effects to 
the said C. D., in trust for the equal benefit of such of 
the creditors of the said A. B. as shall assent to and 
execute the said indenture of release and assignment 
within two months from the date thereof: the said 
indentures of lease, release, and assignment were re- 
spectively duly executed by the said A. B., on the said 
^ay of , in the presence of and attested by 

£. F. of aforesaid, attomey-at-law, and G. H. of 

, grocer; and the same indentures were re- 
spectively duly executed by the said G. D. on the 
day of the said month of , in the presence of 

and attested by the sud E. F. and J. K., his clerk. 

(a) Vide Siqn-a,pA30, 
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ACCEPTOR, 

effect of compounding with, in the case of bills of ex- 
change, 82—88. 
sitoation of aocommodatiQn acceptor at law, 84. 
in Equity, 85. 
ACCORD, 

mere accord not sufficient to support auuii^prit for compo- 
sition against debtor, 23. 
without satisfaction no bar to an action, 31 . 
ACTION, 

nature of, when changed, sufficient consideration to support 
composition, 19. 
ADVANTAGE, 

nature of, moving to creditor to siq>pairt compositiQn, 
17—19. 
AGREEMENT, See Composition. 

for composition, held binding upon creditor, 20, 21, 22. 

where held tantamount to accord and satisfaction, 31. 

to execute deed of composition cannot be pleaded in bar, 

95. 
AMOUNT OF DEBT SCHEDULED OR SPECinED, 

35—45. 
must be truly specified, 35. 
where there is no concealment from the rest of the 

creditors, 40. 
where blank is left by creditor for the amount of debt, 42. 
where amount of debt is inserted after execution of the 

deed, 42. 
effect of understating, 43. 
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AMOUNT OF DEBT SCHEDULED, &c.— conhnueJ. 

bow far remedy against surety is affected, 43, 44. 
ASSIGNEES, See Tbustees. 

under trust deed, risks to which they are exposed, 6, 7, 8. 

130. 
liability of, to perform covenants in a lease assigned to 

them, 8. 60. 
how far liable as executors de son tart, 67. 
ASSIGNMENT, See Bankruptcy and Insolvent Debtors' 
Act. 
when made for benefit of off the creditors not fraudulent, 

under Stat. 13 Eliz., c. 5, 8. 69, 70. 
operation of Stat. 27 Eliz., c. 4, upon, 69. 
precedent of deed of assignment, 171 — 179. 
ATTORNEY, 

executing deed for any of the creditors, should do so in the 

name of the principal, 50, note (a), 
letter of, concerning payment of debts, continued in 
Equity, 69. 
AUTHORITY, 

to enter into a composition not determined by bankruptcy of 
creditor, 152, 
AVOIDANCE OF COMPOSITION, 

by default of debtor, 26—29, 30. 94, 95. 150. 
no relief afforded in Equity, 28. 150. 
where composition is avoided in consequence of underhand 
agreement, 125, 126. 

BAIL, 

how affected by composition with debtor, 82. 
BANKRUPTCY, 

and composition compared, 2. 28. 39. 60, 61. 141. 
in connection with composition, 5, 127 — 153. 
Stat. 5 Geo. 2,c. 30, s. 9, considered. 129—132. 
Stat. 6 Geo. 4, c. 16, s. 3 and 4 considered, 129. 132. 
assignment of o/Z a trader's effbcts is in itself an ac^ of 

bankruptcy, 132. 134. 
or of all with a mere colourable exception, 1^4. ' 
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BANKRUPTCY.-^on^iMMd 

so also where the Msignment is for the benefit of off the 
creditors, 132. 

where the deed is ezecated by the debtor alone, 133. 

where the assignment is of part of the property only, 133. 

where the creditors at the time of the execution of the 
deed do not contemplate bankruptcy, 135. 

proviso that trustees may avoid deed, if they think it, 135. 

effect of proviso making deed void, if all the creditors do 
not assent to it, 135. 

nature of assignment requisite to constitute an act o% 
136—188. 

where the assignment is for valuable consideration, 138, 
139. 

where the assignment is made as security for futone ad- 
vances, 139. 

where deed is executed by debtor with intention of com- 
mitting an act of, 140. 

difference between bankruptcy and composition as to 
retaining and enforcing fraudulent securities, 1 42. 

negotiation for composition no ground for enlarging th^ 
time for opening tk/UU, 142. 

where the petitioning creditor is party to the deed of com- 
position, 142— 145. 148. 

how far the right of sbt-off is affected by the execution of 
a previous deed of composition, 149. 

where the act of bankruptcy is subsequent to the execu« 
tion of the deed of composition, 149, 150. 

whether a subsequent act of bankruptcy renders a deed of 
composition void, 151, 152. 

how far authority to enter into composition is determined 
by, 152. 

how far a certificate protects a bankrupt who has previously 
compounded with his crediton, under 6 Geo. 4, c 16, 
f . 127. 153. 
BILLS OF EXCHANOE, and PROlflSSORY NOTES, 

efiBwt of compounding with priodpal debtor, in the caie of 
bills and notes, 83^-88. 
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BILLS OF EXCHANGE, ^cc—emHnued. 

where one of several partners, indorsees of note, has signed 
deed of composition, 84. 

doctrine at law, in the case of aocommodatieii bilb and 
notes, 84—86. 

doctrine in equity, 85. 

when given in firsnd of the other creditors, cannot be 
enforced, 103, 104. 119—134. 

when they may be rttaiiud by creditor, party to a compo- 
sition, 116. 
BILL IN EQUITY, 

to est^lish composition deed, where several of the cre- 
ditors refused to come in» dismissed, 49. 

scheduled creditors, not executing deed, need not be 
parties to, 49. 
BOND, 

in what case a release is no defence to action on, 36. 

where given in fraud of the body of creditors cannot be 
enforced, 99. 103. 

in such case, will be ordered by a Court of Eiqiuty to be 
cancelled, 99. 103. 

where given for payment of residue, ajier composition deed 
has been executed, may be enforced, 112. 113. 

CERTIFICATE, 

operation of, in case of bankrupt, who has previously com- 
pounded with lus creditors, 153. 
.COMMISSIONERS, 

for inquiring into bankruptcy and insolvency, recommen- 
dations proposed by, 9 — 16. 
COMPOSITION. <S!6e Bankruptcy, and Insolvent Debtors' 
Act. 
with creditors generally, 1-^16. 
favoured by the Courts, 3. 
requires strictest good faith, 3. 
in connection with bankruptcy, 5. 127—153. 
in connection with Insolvent Debtors* Act, 6. 154 — 159. 
compared with bankruptcy, 2. 28. 39. 60, 61. HI. 
where not paid according to agreement, 30. 
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COMPOSITION— continued. 

when avoided by default of debtor, 26 — 29, 30. 150. 

when avoided by underhand agreement, 125, 126. 
COMPOSITION DEED. See Bankkuptcy. 

definition of, 1. 

when considered voluntary and revocable, 67 — 69. 

CONCEALMENT BY CREDITOR, 

of amount of his real debt, effect of, 35 — 40. 43. 

of additional security obtained by himself, a fraud upon the 
other creditors, 98 — 126. 

of additional security, prevents him from recovering the 
amount of the composition, 105. 

and renders securities bond Jide, given for amount of com- 
position void, 1 19 — 125. 

and in some cases renders the deed of composition void, 
125, 126. 
CONSIDERATION, 

requisite for consenting to take less than whole amount of 
debt, 17—24. 

where creditor has signed release, sufficient, 19. 

where damages are uncertain and to be recovered by 
action, 19. 
where damages are unliquidated, 19. 

where nature of action is changed, 19. 

where any creditor has been induced to enter into compo- 
sition by representations of another, 22. 

promise to pay security fraudulently given, bad for want 
of, 114. 
CONVEYANCE. /Sa Assignment. 

what is considered voluntary under 7 Geo. 4, c. 54, s. 32, 
156, 157. 

interpretation of word "voluntary" in Equity, 159. 
COPYHOLDS, 

expressly mentioned in, 6 Qeo, 4, c. 16, s. 3. 131. 

COURTS, 

inclined to uphold validity of oomposxtion agreements, 3. 

56. 
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COVENANT NOT TO SUE, 

perpetual covenant not to sue, operates as a release, and 

may be pleaded as such in bar, 80. 90. 
in case of joint and several obligors, 90. 
where the debt of the covenantee and the third party is 

joint only, and not joint and several, 90. 
CREDITORS, 

when precluded from suing debtor, 17—24. 
' when not precluded from suing debtor, 25 — 34. 

when one creditor is induced, by representations of another 

to enter into composition agreement, 22. 
bound by composition agreement, 23. 
where only part agree to accept composition, 29. 
acting under a deed of composition which they have not 

executed, are bound by it, 47. 55. 146. 
cannot enforce securities given in fraud of the other cre- 
ditors, 98—126. 
general rule of law on this sulgect, 98. 101. 
doctrine in equity, 99. 101. 
where the transaction is not concealed from the other 

creditors, 99, 100. 
best mode of giving notice to the other creditors, 100. 
where creditor making private bargain for himself, signs 

after the rest, 103. 
where additional security has been privately given, and the 

attempt at composition fails, 104. 
obtaining undue advantage, cannot recover amount of 

composition, 105, 106. 
promissory note given for residue of debt, which has been 

extinguished by a release, is not a good petitioning 

creditor's debt, 114. 
viay enforce security given afivr execution of composition 

deed, 112— 114. 
may retain securities antecedently in their possession, 1 16. 
where the agreement is for better security for the amount 

of the composition, 118, 1 19. 
whether attempted fraud, under a composition agreement, 

debars creditor from suing for his orighial debt, 123, \ 24. 
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DAMAGES, 

when uncertain and unliquidated, a less sum may be paid 
in satisfaction of a greater, 119. 
DEBT. See Amount of Debt, and Concealment by Cbe- 

DITOR. 

amount of, must be truly specified, 35 
release of, limited by recital in deed, 36 — 40. 
where blank is left by creditor for the amount of, 42. 
where amount is inserted after the execution of the deed, 42. 
effect of understating amount of, 43. 
promissory note given for residue of debt, which has bc^n 
extinguished by a release, is not a good petitioning 
creditor's debt, 114. 
DEBTOR. See Ceeditoe. 

effect of misrepresentation by, 25. 

where conduct of is such as to mislead, 26. 

may recover money which he has been compelled to pay in 

consequence of private bargain with creditor, 103. 
but not where such payment is voluntary, 109 — 111. 
DEED OF INSPECTORSHIP, 
definition of, 2. 
precedent of, 197. 
DEFAULT OF DEBTOR. 

in performing his part of the agreement renders it void, 

26—29, 30. 150. 
no relief afforded in such case by Equity, 28. 150. 
where composition is not paid according to the agreement, 

30. 
default in payment of composition renders release void, 94, 
95. 
DIVIDENDS, 

when trustee may be sued for, 64. 
how far they may be disturbed, 65. 

EQUITY. See Bill in Equity. 

will relieve against a release fraudulently obtained, 26. 
will not relieve debtor who does not perform strictly hit 
part of the agreement, 28. 150. 
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EQUITY conHnued. 

will uphold validity of deed under which creditors have . 

acted, although they have not signed it, 48. 56. 146. 
will discharge surety in case of liability by specialty, where 
time is given to principal, although only by parol agree- 
ment, 81. 
doctrine of, in the case of accommodation bills and notes, 85. 
will discharge surety where one of the co-partners has 

signed release of principal for a partnership debt, 88. 
will avoid release where default is made in payment of 

composition, 94. 
will compel securities, whereby creditor obtains undue ad- 
vantage, to be delivered up, 99. 101. 103. 119. 
will not allow party to a composition deed to set it up as an 

act of bankruptcy, 146 — 149. 
interpretation put by on words "voluntary conveyance,'' 
under 7 Geo. 4, c 54, s. 32, 159. 
ESCROW, 

where a deed is considered as an Escrow, 57. 
deed intended as, must not be delivered to party, but to a 
stranger, 57, note (c). 
ESTOPPEL, 

creditor concealing part of his debt is eatopped from after- 
wards claiming it, 40. 
release of debts operatmg by way of, 44. 
EXECUTION OF DEED, 

by attorney, must be in the name of principal, 50. 
by one partner does not bind co-partner, unless there be a 
particular authority given by instrument under seal, 50. 
subsequent acknowledgement by co-partner not sufficient, 

50. 
by partner on heh'alf of firm, in their presence and with 
their consent, binding upon all, 50. 
EXECUTOR DE SON TORT, 

assignee acting bondjide not liable as, 67. 

FRAUD BY CREDITOR. See Concealbient by Crrditor 
and Creditors. 
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FRAUD BY CREDITOR, &c.—conHnwd. 

in con«ealing amount of his real debt, 35 — 40. 43. 

in obtaining undue advantage for himself, 98 — 126. 

resisted by the Courts. 3. 98, 99. 101. 105. 119. 
FRAUD BY DEBTOR. 5ce Debtor. 
FRAUDULENT ASSIGNMENT. See Bankruptcy and 
Insolvent Debtors' Act. 

under stat. 13 Eliz., c. 5, 8. 69, 70, note (a). 

under stat. 27 Eliz., c. 4, 69, 70, note (a). 

under stat. 7 Geo. 4, c. 54, s. 32, 154 — 159. 
FRAUDULENT SECURITIES, 

cannot be enforced, 98 — 126. 

will be ordered by Equity to be delivered up, 99. 101. 103. 
119, 

difference between composition and bankruptcy as to, 141. 

GRANT, 

where deed operates as, one partner has no implied autho- 
rity to bind his co-partners, 51. 
difference between grant and release in this respect 51. 

HOLDER OF BILL OR NOTE, 

compounding with acceptor, or other principal, discharges 
other parties, 83, 84. 

INSOLVENT DEBTORS' ACT, 

how far composition with creditors is affected by, 6. 164»- 
159. 
INSOLVENT. See Creditors and Dsbtor. 
INSPECTORSHIP DEED, 

definition of, 2. 

precedent of, 197. 
INTEREST, 

when payable on debts collected by trustees under compo- 
sition deeds, 71. 

trustees retaining balances liable for, 72. 
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JOINT AND SEVERAL DEBT, 

release to one of several obligors in case of, discharges all, 
80. 

mode of preserving remedy in case of, 21. 
LETTER OF ATTORNEY, 

for payment of debts, continued in Equity, 69. 
LETTER OF LICENSE, 

definition of, 2. 

precedent of, 180. 
LEASE, 

whether trustees may repudiate, when not beneficial, 60. 
LIABILITIES OF TRUSTEES, ^-ce Trustees. 

MAKER OF PROMISSORY NOTE, 

composition with, discharges other parties, 83, 84. 

without consideration, when composition with payee does 
not discharge, 86. 
MISREPRESENTATION, 

by debtor, effect of, 25. 

where conduct of debtor is such as to mislead, 26. 

NON-EXECUTION OF DEED, 

expediency of proviso for making deed void in case of non- 
execution by all the creditors, 58. 

deed must be tendered for execution and refused, in order 
to render it void, 54, 55. 58. 

where creditor acts under deed though he does not execute 
it, 47. 55. 146. 

doctrine in Equity in such a case, 56» 
NOTICE, 

in the case of accommodation bills and notes, 84 — 86. 

best mode of giving, where particular creditor obtains 

additional security, 100. 
, form of» in pursuance of stat. 6 Geo. 4, c. 16, s. 4. 210. 
NUDUM PACTUM, 

promise to pay debt which has been extinguished by a 
release is nudum pcictumj 114. 
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NUDUM PACTUM continued. 

promise to pay security given privately by debtor to 
induce creditor to consent to composition is nudum pactum, 
114. 



PAROL AGREEMENT, 

to give time, in case of specialty debt, does not in law dis- 
charge surety, 80. 
but operates as a discharge in Equity, 81. 
PAROL STATEMENT, 

that surety is to remain liable, in case of composition with 
principal, does not prevent his discharge, 77. 78. 
PARTIES. 

scheduled creditors not executing deed of trust need not be 
parties to bill in Equity, 49. 
PARTNER, 

where one partner covenants not to sue for partnership 
debt, where only one of several partners executes 
deed of composition, 50 — 52. 
covenant with partners, where one of them only executes 

the deed, 64. 
where one of several partners, indorsees of bill or note, has 

signed deed of composition, 84. 
release signed by one of two co-partners for partnership 
debt, sufficient to discharge surety in Equity, 88. 
PAYMENT, 

of less than whole debt, when sufficient, 17 — ^24. 
effect of failure in payment of composition, 30. 94. 
PETITIONING CREDITOR. See Bankkuptcy. 

cannot set up as an act of bankruptcy a deed of composi- 
tion to which he has been party or privy, 142 — 145. 
is bound by deed under which he has acted, 146. 
PLEADING, 

receipt given in full is not pleadable in bar, 18. 
accord without satisfaction cannot be pleaded in bar, 31. 
release to one of joint and several obligors may be pleaded 
in discharge by all, 80. 
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PLEA DING. -^onHnuetL 

perpetual covenant not to sue, may be pleaded as a release, 

80. 
in case of joint, and joint and several debts, 90. 
mere agreement to execute deed of composition cannot be 

pleaded in bar, 95. 
refusal by creditor to accept composition cannot be pleaded 

by debtor in bar of his demand for it in action, 96. 
that bill of exchange was indorsed by debtor to creditor in 

fraud of the other creditors, is a good plea to action for 

amount of composition, 1 19 — 125. 
precedents of pleadings, 163. 
PRACTICAL DIFFICULTIES, 

in the way of composition with creditors considered, 4, 5. 
PRELIMINARY ACT, 

to be performed by debtor, 26, 27. 
when not performed by debtor composition is void, 27. 28. 
PURCHASER, 

under trust-deed, when compelled to see to the application 

of the purchase-money, 70. 71. 

QUESTIONS, 

circulated by Commissioners, 14 — 16. 

RECEIPT, 

effect of receipt given by creditor in fiill of all demands, 18. 
RECITAL, 

the release in a deed must be construed with reference to, 

36—39. 
effect of, in controlling release, 58, 59. 
RELEASE, 

of principal discharges surety, 73. 77. 

perpetual covenant not to sue, may be pleaded as, 80. 

in the case of co-sureties, 82. 

by one of two co-partners for partnership debt, discharges 

surety in Equity, 88. 
covenant not to sue by one of several partners, does not 

operate as a release of partnership debt, xxiii. 
whether the instrument operates as a release, 92 — 97. 
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RELEASE, -^continued. 

where the release is only conditional, 92. 

where default is made in payment of composition, 94 — 95. 

SECURITIES. See Fraudulent Secubittes and Surety. 

how far collateral securities are affected by composition 
with debtor, 73—91. 

may be expregsly reserved, 73. 

reservation of, may perhaps be implied, 74. 

given previously to composition agreement may be re- 
tained, 115—118. 

effect of underhand agreement, in avoiding securities bond 
fide given for amount of composition, 1 19 — 125. 

difference between composition and bankruptcy as to frau- 
dulent securities, 141. 
SET-OFF. 

right of, in bankruptcy, how far a£fected by previous deed 
of composition, 149. 
STAMP. 

amount of stamp required by stat. 55 Geo. 3, c. 184, 160. 

one stamp, in deed of composition, is sufficient, 160. 

parol admission of contents of unstamped schedule is 
receivable in evidence, 161. 
SURETY, 

how far affected by composition with principal, 73 — 91. 

reservation of remedies against, ought to be expressed on 
face of the instrument, 73. 

reason why the remedy against, is considered as gone, 75, 76. 

where the surety expressly contracts to remain liable, 

76, 77. 

effect of mere parol statement that surety is to remain 
liable, 77. 

where there is no reservation of securities, surety is dis- 
charged, 78. 

effect of parol agreement to give time in case of specialty 
debt at law, 80, 81. 

in Equity, 81. 

how co-sureties are affected, 82. 
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SURETY.— eofift'ntfed. 

effect of compounding with creditors in the case of bills 

and notes, 83 — 88. 
not discharged by creditor merely taking* less sum than 

his whole debt where his hands are not tied, 88 
* discharged in Equity, where one of two partners has 

released partnership debt, 88, 89. 
principle of rule that composition with principal discharges 

surety, 89, 90. 
in case of joint, and joint and several debts, 90. 

TIME, 

not dispensed with, in agreements for composition, 27. 28. 
TRUSTEES. See Assignees. 

rights and liabilities of, under composition deeds, 60. 72. 

whether they may repudiate a prejudicial lease, 60. 

liable for use and occupation of premises, 62. 

where they advance money on goods of insolvent, 64. 

when liable to action for dividends, 64. 

may be sued by one partner alone, with whom covenant has 
been made, 64. 

where trustee has had notice of amount of scheduled cre- 
ditor's debt, he is liable to him for dividend, 65. 

liability after dividends have been finally made, 66. 

where held personally responsible, 66. 

where only one executes the deed, and an action is after- 
wards brought in their joint names, 66. 

not liable as executor de son tort when bond fide dieelmg 
with property assigned, 67. 

when liable for interest, 71, 72. 

USE AND OCCUPATION, 

when action for will lie against trustees under a composi- 
tion deed, 62 — 64. 

THE END. 
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